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SENATE—Thursday, June 28, 2001 
The Senate met at 9:15 a.m. and was 

called to order by the Honorable HERB 
KOHL, a Senator from the State of Wis-
consin. 

PRAYER 

The Chaplain, Dr. Lloyd John 
Ogilvie, offered the following prayer: 

Thank You, dear Father, for infusing 
Your nature in the Senators You have 
called to lead our beloved Nation. You 
have reproduced in them Your concern 
and caring for the health and healing 
of all of our people. Thank You for 
Your compassion expressed in the leg-
islation for patient protection in Amer-
ica. 

The Senators may differ on aspects of 
the implementation of this concern but 
are one in seeking unity on what is 
best for citizens across our land. Be 
with the Senators today as all aspects 
of this crucial legislation are focused 
and voted upon. Thank You for the 
managers on both sides of the aisle who 
have worked so long and tirelessly to 
review all possibilities for the best po-
tential for all Americans. 

Now as the Senators seek to com-
plete debate and take conclusive votes, 
may they sense the unity of a common 
concern for a crucial cause of caring 
for our people. Place Your hand upon 
their shoulders and remind them that 
You are the magnetic center who draws 
them to unity for the welfare of our 
Nation. You are the healing power of 
the world who uses the medical profes-
sions to heal. Help the Senators to 
complete legislation that will assure 
the best care for the most people. 

You, dear God, are our Lord and Sav-
iour. Amen. 

f 

PLEDGE OF ALLEGIANCE 

The Honorable HARRY REID, a Sen-
ator from the State of Nevada, led the 
Pledge of Allegiance, as follows: 

I pledge allegiance to the Flag of the 
United States of America, and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore (Mr. BYRD). 

The legislative clerk read the fol-
lowing letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, DC, June 28, 2001. 
To the Senate: 

Under the provisions of rule I, paragraph 3, 
of the Standing Rules of the Senate, I hereby 

appoint the Honorable HERB KOHL, a Senator 
from the State of Wisconsin, to perform the 
duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore. 

Mr. KOHL thereupon assumed the 
chair as Acting President pro tempore. 

f 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
leadership time is reserved. 

f 

BIPARTISAN PATIENT 
PROTECTION ACT 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
Senate will now resume consideration 
of S. 1052, which the clerk will report. 

The legislative clerk read as follows: 
A bill (S. 1052) to amend the Public Health 

Service Act and the Employee Retirement 
Income Security Act of 1974 to protect con-
sumers in managed care plans and other 
health coverage. 

Pending: 
Thompson amendment No. 819, to require 

the exhaustion of administrative remedies 
before a claimant goes to court. 

Collins amendment No. 826, to modify pro-
visions relating to preemption and State 
flexibility. 

Breaux amendment No. 830, to modify pro-
visions relating to the standard with respect 
to the continued applicability of State law. 

f 

recognition of the acting majority 
leader 

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada is rec-
ognized. 

Mr. REID. Mr. President, I ask that 
the time I use not be charged against 
either side. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

SCHEDULE 

Mr. REID. Mr. President, we will re-
sume consideration of the Patients’ 
Bill of Rights. We are going to have a 
vote at approximately 10 to 10. We have 
a unanimous-consent agreement in ef-
fect that will take us throughout the 
early afternoon, with votes scheduled 
throughout that period of time. We ex-
pect votes all evening. The leader 
would very much like to finish this bill 
today. Certainly the end is in sight. If 
not, we will work through the night— 
into the night, not through the night— 
we will come back tomorrow, and hope-
fully we don’t have to come back Sat-
urday. 

What the leader has said is that we 
are going to complete this legislation. 

We are going to complete the legisla-
tion, plus the supplemental appropria-
tions bill before we go home. 

He said he would work Saturday, 
Sunday, Monday, and Tuesday and 
Wednesday, the 4th—take that off—and 
come back after that to complete our 
work. We are cooperating and doing 
our very best to meet the requests of 
Senators BYRD and STEVENS. Their last 
unanimous consent request has been 
cleared on this side as far as the filing 
of amendments. We applaud the four 
managers who have been working on 
this bill. We look forward to con-
tinuing to work today. 

AMENDMENT NO. 826 
The ACTING PRESIDENT pro tem-

pore. Under the previous order, there 
will now be 30 minutes for debate to be 
equally divided between the Senator 
from Maine, Ms. COLLINS, and the Sen-
ator from Louisiana, Mr. BREAUX, prior 
to a vote on or in relation to the Col-
lins amendment No. 826. 

Who yields time? The Senator from 
Maine. 

Ms. COLLINS. Mr. President, I ask 
unanimous consent that the Senator 
from Virginia, Mr. ALLEN, be added as 
a cosponsor of the Collins-Nelson 
amendment. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Ms. COLLINS. I yield 6 minutes to 
the Senator from Kansas, Mr. ROBERTS. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Kansas is rec-
ognized. 

Mr. ROBERTS. Mr. President, here is 
the issue: The ability of States to de-
termine what is best for themselves. 
That is the issue. Sure, the issue is the 
Patients’ Bill of Rights. But if Kansas 
or Nebraska or Maine or Massachusetts 
or Louisiana or Connecticut—as I look 
at Members in the Chamber—have an 
effective patient protection system 
that is working, why impose new Fed-
eral regulations that will force them to 
overhaul the system they have in 
place? 

The Collins-Nelson-Roberts, and oth-
ers, amendment would simply give the 
State of Kansas and other States the 
flexibility to provide patient protec-
tion required under this bill in a way 
that best fits each State. For example, 
last year in Kansas we implemented a 
new law that assists patients who get 
into a dispute with their insurance 
company over the refusal to pay for 
medical procedures. It is a long proc-
ess, but the independent reviewer will 
make a decision and reply within 30 
business days after an appeal proce-
dure. 
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According to Kathleen Sebelius, our 

very good Kansas State Department of 
Insurance Commissioner, there were 22 
cases that were closed last year; 12 de-
cided in favor of the HMO and 10 over-
turned the decision made by the HMO. 
Now that more Kansans are aware of 
their ability to receive this external 
appeal and receive independent review, 
more cases have been filed with the 
Kansas Insurance Department. Simply 
put, our State commissioner, Kathleen 
Sebelius, and the Kansas State Depart-
ment of Insurance are doing a good job 
looking out for the best interests of 
Kansans covered by HMOs. 

So the question is, Why does the Fed-
eral Government need to tell our State 
we have to completely scrap what we 
are doing and put into place a Federal 
layer of new Washington-knows-best 
requirements? How good is this really 
for families in Kansas, or your States’ 
families? In fact, Kansas has a large 
number of patient protections that 
have been in place for years, and the 
list is impressive. The list includes a 
comprehensive bill of rights, the inter-
nal and external appeals I have already 
described, consumer grievance proce-
dures, emergency room services, OB/ 
GYN access, prompt payment, con-
tinuity of care, a ban on gag clauses 
and financial incentives, screening and 
breast reconstruction, prostate cancer 
screening, maternity stay, drug and al-
cohol abuse treatment, standing refer-
ral, and the list goes on and on and on. 

Under the bill we are debating today, 
many of these effective consumer pro-
tections Kansas has in place will have 
to be thrown out and we will have to 
start all over. 

Our Kansas State Insurance Commis-
sioner, Kathleen Sebelius, also serves 
as the president of the National Asso-
ciation of Insurance Commissioners. 
Kathleen has written a letter that 
clearly lays out the devastating effects 
the Washington one-size-fits-all plan 
will have on State insurance markets, 
and she warns—listen to this, col-
leagues—that this is going to be ad-
ministered by an outfit called the Cen-
ter for Medicare and Medicaid Services. 
It used to be called HCFA. If you really 
want to turn over your state regula-
tions to HCFA, that is another issue 
that we can talk about for at least an 
hour or two. The commissioner stated 
in her letter: 

The proposed patient protection bills are 
far more complicated than the Health Insur-
ance Portability and Accountability Act, or 
HIPAA, and will require considerable over-
sight. To resolve these issues, the National 
Association of Insurance Commissioners 
urges Congress to include in any patient pro-
tection legislation provisions that would pre-
serve State laws and enforcement proce-
dures, such as internal and external review 
processes. Failure to maintain State author-
ity in this area could lead to implementation 
of regulations that are inconsistent with the 
needs of consumers in a State and that are 
not enforced effectively. 

I think she nailed it right on the 
head. I am an original cosponsor of the 
Collins-Nelson amendment because it 
would allow States to do what they are 
already doing well. If these standards 
are not met, only then would the Fed-
eral Government come in and impose 
its standards, and the State would then 
be required to meet a higher standard 
in order to be made eligible for the Pa-
tient Quality Enhancement Grant Pro-
gram. Other amendments will have a 
stick; this is a carrot. I prefer a carrot; 
other Senators may prefer a stick. 

Let me just say, in summing up, can 
any other Member of this body hon-
estly tell me what is in this bill is bet-
ter than what the State of Kansas al-
ready has in terms of patient protec-
tion? Do you know better than our 
commissioner, Kathleen Sebelius, or 
Governor Graves, and the Kansas State 
Legislature? The answer is no. 

My colleagues, support this amend-
ment and give States a chance to apply 
the standards they have currently in 
place, that are working. The external 
and internal appeals process is work-
ing. Don’t make us reinvent the Fed-
eral wheel. 

I thank the Chair and my colleagues. 
The ACTING PRESIDENT pro tem-

pore. Who yields time? 
Mr. BREAUX. I yield myself 5 min-

utes. 
Mr. President, I rise in strong sup-

port of the so-called Breaux-Jeffords 
compromise amendment. We are deal-
ing with a question of how are we going 
to allow the States to continue to oper-
ate their own patient protection bills 
that many of them have already insti-
tuted. My own State of Louisiana has 
passed over 35 different patients’ bills 
of rights guarantees, and they are 
working fairly well. I think my col-
league, Senator JEFFORDS, wants to 
continue to allow those States to have 
their State plans in effect when they 
are substantially complying to what 
we are trying to do here on a national 
level. 

As Senator KENNEDY said last night, 
if you had the Collins amendment, 
there would be no guarantee that 
States would have a Patients’ Bill of 
Rights. They would not have to do any-
thing if they so chose. A State could 
say they are not interested in guaran-
teeing patients within their borders 
any rights at all, period. We don’t 
think it is the right thing to do. We are 
not doing it. The only thing that they 
would suffer, if they decided to take 
that approach under the Collins-Nelson 
amendment, is that they would lose 
grant money that is being authorized 
in this legislation. 

Well, I think that is unfortunate in 
the sense that we are talking about a 
national program to guarantee pa-
tients the rights they should have 
under this legislation. I think there is 
strong agreement nationwide that 
there is a need to have some kind of a 

national guarantee that covers all 
Americans, not just some Americans, 
not just a few Americans, not just a 
handful of Americans, but all Ameri-
cans, in dealing with their health in-
surance program. 

Our compromise amendment does ac-
complish that goal, and it does it in a 
way that gives the maximum ability of 
the States to do what they think is 
necessary in crafting their Patients’ 
Bill of Rights. The language that we 
have put forth says that State plans 
would not be superseded. They will 
continue to operate as they do today, if 
they substantially comply with the pa-
tient protection requirements that we 
are instituting on a national level for 
all Americans. 

That doesn’t mean their plan has to 
be exactly the same as the Federal re-
quirements. It has to substantially 
comply. That is a legal term used in 
Congress on many other occasions. On 
the SCHIP program for providing in-
surance to children, which we have en-
thusiastically supported, the require-
ment is that a State can run their own 
program if it substantially complies 
with the Federal requirements for all 
Americans that were instituted by this 
Congress. 

On the Medicare Program, folks here 
in Washington understand how to 
apply that terminology. 

It is working. My State of Louisiana 
runs its own plan. I am very confident 
that my State of Louisiana will con-
tinue to run the plan we have in place 
right now under the Breaux amend-
ment because it clearly would, in my 
opinion, substantially comply with 
what we are talking about here. 

We have a definition of what ‘‘sub-
stantially comply’’ means by saying a 
State law would have the same or simi-
lar features as the patient protection 
requirements and would have a similar 
effect. That is not an unbearable stand-
ard at all. It does not have to be ex-
actly. It just has to have the same or 
similar features. 

They can design those rights on 
States that will be tailored to the 
needs of that particular State, and the 
only requirement is that it have the 
same or similar features. That is not 
too strong a guideline to the States or 
a requirement on behalf of the States. 
I think it can work. Most of the States, 
if not every single State, that have 
adopted a Patients’ Bill of Rights will 
find their plans in their respective 
States will stay intact and will still be 
the State Patients’ Bill of Rights under 
this legislation. 

If a State decides for some reason 
they do not care, they are not going to 
do anything, there should be the abil-
ity for us to make sure all Americans 
are guaranteed the rights we are talk-
ing about today; that they are enforce-
able; there is an opportunity to go to 
court to enforce them; and that there 
is an appeals process when they are 
being abused. 
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This is what the Breaux-Jeffords 

amendment will allow. That is why it 
is a realistic compromise compared to 
the amendment of my good friends, 
Senator NELSON and Senator COLLINS, 
with whom I have worked on many oc-
casions and will continue to do so in 
areas such as health. They are trying 
to do the right thing. Their amend-
ment will allow some States to do 
nothing. Potentially thousands of 
Americans will not have any coverage 
whatsoever if that is the decision of 
the State. 

We are writing legislation for all 
Americans, and I suggest the Breaux- 
Jeffords bill is a proper compromise 
that can bring this about. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator’s time has expired. 
The Senator from Maine is recog-

nized. 
Ms. COLLINS. Mr. President, how 

much time is remaining on our side? 
The ACTING PRESIDENT pro tem-

pore. Nine minutes. 
Ms. COLLINS. I yield 5 minutes to 

the Senator from Nebraska. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Nebraska is 
recognized for 5 minutes. 

Mr. NELSON of Nebraska. I thank 
Senator COLLINS for her strong support 
for this amendment, and I commend 
my colleague, Senator BREAUX from 
Louisiana, for his strong support and 
consistent efforts to find a com-
promise. 

Certainly, the effort is an improve-
ment over where we had been. One area 
I want to point out I disagree with my 
friend from Louisiana is his suggestion 
that maybe the States will not do any-
thing. If you take a look at the charts 
that Senator COLLINS and I have up, 
when you look at all the checks, I sug-
gest the States have been doing some-
thing and they will continue to do 
something if the Federal Government 
does not come in and take away both 
the incentive and the opportunity by 
putting in what is termed affection-
ately ‘‘a floor,’’ a minimum. 

The problem is these minimums very 
often become the ceiling or they be-
come, if you will, the top of whatever 
is being done because the States will 
not have the same opportunity, nor 
will they have the same willingness 
with the Federal deregulation, of the 
federalization of the regulation of 
State insurance as it applies to these 
health plans. 

Generally preemption occurs when 
the States have not acted. I cannot 
imagine we are now preempting what 
the States have done on the basis of 
they have done such a good job that we 
were able to pick and choose from the 
best of those protections to create this 
bill and now we say to them: It’s a job 
well done; thank you very much, and, 
by the way, we will impose these on 
you and we will make sure your laws 

will have to be either substantially 
equivalent or consistent with, accord-
ing to Frist-Breaux, or, with the com-
promise, substantially compliant. 

I can understand our desire to take 
over the role of the States in this area 
if the States have not done anything, 
but I cannot understand the desire to 
do it when the States have done such a 
good job that we have picked and cho-
sen from the best of those efforts to 
comprise our bill. 

It does not make sense to preempt 
under these circumstances. That is 
why many of us would like to see the 
States have the opportunity to opt out 
so we will have continuing experimen-
tation under the Jefferson principle 
that the States are the laboratories of 
democracy. I am not against all pre-
emptions, but I do have a question 
about this preemption, whether it 
makes sense under the circumstances 
with the progress that the States have 
made. 

The charts will show the States have 
been active. They have worked very 
hard and diligently and are continuing 
to do so. Delaware just last week en-
acted additional patient protection 
laws. What we need to do is make sure 
we continue to permit the States to ex-
periment. 

I am also worried that with the appli-
cation of these standards to the States, 
we will not have further experimen-
tation, we will not have further devel-
opment of patient protections. I hate 
to think we are at a point where the 
status quo will be sufficient for today 
as well as for tomorrow. I worry this 
effort in having a floor will result in it 
becoming a ceiling. 

If you look at the charts, you will see 
to one degree or another, whether it is 
emergency room or whether it is the 
external appeals or the internal ap-
peals, that nearly every State is doing 
it. Many States have decided not to do 
everything under every set of cir-
cumstances. I do not think they ought 
to be penalized where they have made a 
conscious decision that that is not 
going to work within their State. We 
ought not to have, in my judgment, a 
one-size-fits-all approach. We have not 
found, if you will, the Holy Grail as it 
relates to what patient protection 
truly is. If we allow the States to con-
tinue to experiment, we will find that 
they will be innovative and they will 
come up with new methods of providing 
even better patient protections. After 
all, this is coming from the grassroots; 
this is coming from the bottom up. 

I think we are making a mistake try-
ing to drive it from the top down which 
will stifle and create the opportunity 
for stagnation rather than experimen-
tation. I hope that will not be the case, 
but I do not see it really any other 
way. 

The National Association of Insur-
ance Commissioners, the president of 
the National Association of Insurance 

Commissioners, the National Council 
of State Legislators all agree with this 
approach. 

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired. 

Who yields time? 
Mr. BREAUX. I yield 5 minutes to 

Senator JEFFORDS. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Vermont is rec-
ognized for 5 minutes. 

Mr. JEFFORDS. Mr. President, I 
commend the Senator from Maine for 
keeping this issue alive. It is critically 
important that we defer as much as we 
can to the States because they are al-
ready set up for it. Why not let them 
do it? 

On the other hand, this is a Federal 
Patients’ Bill of Rights. That means 
equal rights to everyone in this coun-
try, so there is a requirement for uni-
formity as well as to make sure we get 
a firm and even enforcement of this 
bill. 

A lot has been said about HIPAA and 
using HIPAA as an example of bad pol-
icy, and it was bad policy, but it was 
totally different. HIPAA dealt with 
portability of insurance in the case of 
people being laid off work. 

They said, if you do not do it, HCFA 
will come in and do it, and five States 
said let HCFA do it, and it made a mess 
of it. This is different. We are talking 
about the enforcement of rights, an 
even enforcement across the country. 
Yet we do recognize it is important for 
the States to do it themselves. Many, if 
not most of them, are already doing a 
legislative enforcement to require the 
appropriate and fair enforcement of the 
rights of individuals on health care. 

This is an important difference. 
HIPAA was a mess, but this has noth-
ing to do with that. This is quite dif-
ferent from HIPAA. 

We all support the Patients’ Bill of 
Rights. The question is who ought to 
enforce it. We say, yes, let the States 
that want to do it do it. On the other 
hand, we need to make sure it is done 
fairly and uniformly across this coun-
try. We do give the authority to the 
Secretary to review it, and we also say 
he should lean over backwards to make 
sure the States do it if at all possible. 
It is not a HIPAA-type situation; we 
ought to differentiate that. 

It is important that we also recog-
nize that the compromise requires 
States to have protections that are 
‘‘substantially compliant with’’ Fed-
eral protection and defines this stand-
ard as having the ‘‘same or similar pro-
visions and the same or similar effect.’’ 

The Secretary must approve the 
State’s certification of compliance in a 
manner that is in deference to existing 
State laws. If he does not act on the 
State application within 90 days, it is 
automatically approved. States that 
have their certification disapproved 
may challenge that disapproval in 
court. 
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The amendment developed by Sen-

ator BREAUX and myself requires 
States with additional flexibility to 
implement strong patient protections 
while guaranteeing a basic level of pro-
tection for all Americans in all health 
plans. Requiring the States to be in 
substantial compliance with the Fed-
eral law—not exact compliance but 
substantial compliance—provides 
States with the flexibility they need to 
implement strong patient protections 
while ensuring that all patients receive 
the Federal floor of protections. Under 
this amendment, States can keep their 
own laws as long as their basic intent 
is similar to the Federal standard and 
will have a similar effect. 

The Secretary is required to be def-
erential to the States—give them every 
break you can but make sure that the 
bill of rights will be enforced. Give 
them every possible opportunity to do 
it themselves rather than having to go 
to court. However, this requirement 
does not infringe upon the Secretary’s 
authority to determine whether cur-
rent State laws will provide the basic 
level of protection promised to all 
Americans in the health plans under 
the Patients’ Bill of Rights. 

So HIPAA is just a totally different 
situation. It is a mess; we agree with 
that; but it is totally different. Do not 
get confused on the HIPAA example. 

Mr. President, I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. Who yields time? 
The Senator from Maine. 
Ms. COLLINS. How much time is re-

maining on my side? 
The ACTING PRESIDENT pro tem-

pore. Three minutes forty-seven sec-
onds. 

Ms. COLLINS. Mr. President, I yield 
21⁄2 minutes to the Senator from Ohio, 
Mr. VOINOVICH. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Ohio is recog-
nized. 

Mr. VOINOVICH. Mr. President, I 
thank my friends from Maine and Ne-
braska for offering this important 
amendment. I believe the Collins-Nel-
son amendment will allow the Senate 
to move forward and pass a strong Fed-
eral patient protection bill without 
suffocating the patient protections 
States have adopted over the last sev-
eral years. 

I wholeheartedly agree that the Sen-
ate should take action to protect those 
Americans not covered under state 
plans. While the states were in front 
protecting the majority of those in-
sured individuals through state regula-
tion, the federal government has 
dragged its feet. 

However, a federal patient’s bill of 
rights should not preempt the patient 
protections that have already been 
passed by the states. There are more 
than 117 million Americans who are 
covered under fully insured plans, gov-
ernmental plans and individuals poli-

cies, which are all regulated under 
state law. 

My colleagues supporting the 
McCain-Kennedy legislation believe 
that the federal mandates in the bill 
should apply not only to ERISA plans, 
but also to those 117 million Americans 
in state regulated health plans. Appar-
ently, they do not think that the 
states, which have already acted and 
are already protecting millions of 
Americans, are competent enough to 
do the job. Instead, they think that the 
federal government will do a much bet-
ter job. 

My colleagues on the other side of 
this debate want the public to believe 
that all Americans need to be covered 
under a federal patient protections bill 
or else the quality of their health care 
will be jeopardized. The fact of the 
matter is that the majority of Ameri-
cans are already covered under very 
good, very comprehensive state health 
care laws. 

As a former Governor of Ohio, I was 
on the front lines in the fight to give 
working men and women in Ohio real 
health care choices. As governor, I 
signed into law five legislative meas-
ures and pushed through several ad-
ministrative improvements to protect 
families who relied on state-regulated 
plans for their health care coverage. 

The majority of states, including 
Ohio, have moved aggressively—cer-
tainly more quickly than the federal 
government—to reduce health care in-
flation, expand access for the working 
poor, enhance consumer protections 
and bring greater accountability to the 
system. 

If the states had waited for the fed-
eral government to step up to the plate 
to provide patient protections, 117 mil-
lion Americans would not have the pa-
tient protections they currently enjoy. 

The simple truth is that the states 
have been out in front of the federal 
government in providing sound protec-
tions for its citizens. The following 
facts prove this point: 

42 states have already enacted a com-
prehensive Patient’s Bill of Rights; 

50 states have mandated strong pa-
tient information provisions; 

50 states already have an internal ap-
peals process and 41 states have in-
cluded an external appeals process; 

48 states already enforce consumer 
protections regarding gag clauses on 
doctor-patient communications; 

47 states already have regulations re-
garding prompt payment; and 

44 states already enforce consumer 
protections for access to emergency 
care services. 

The states are already getting the 
job done for the majority of insured 
Americans. But if we do not pass this 
amendment, we will be turning over to 
the Health Care Financing Administra-
tion (HCFA) the enforcement of state 
sponsored protection plans that are not 
substantially equivalent with the fed-
eral bill. 

The fact is, HCFA already has its 
hands full. Administering and regu-
lating Medicare and Medicaid has al-
ready overburdened this federal agen-
cy. Think about it. HCFA already has 
under its purview over 70 million 
Americans through these federal pro-
grams. Now, my colleagues want to 
place the health care of an additional 
170 million Americans on HCFA’s 
shoulders. 

The simple fact is that HCFA cannot 
handle the burden. 

Those individuals on the front lines 
of protecting the 117 million Americans 
with state regulated insurance know 
what will happen if the federal govern-
ment is given the responsibility to 
oversee these state regulated health in-
surance plans. 

In fact, the National Conference of 
State Legislatures has described the 
McCain-Kennedy bill as, ‘‘. . . federal 
legislation that will largely preempt 
important state laws and replace them 
with federal laws that . . . the federal 
government is ill-prepared to monitor 
and enforce.’’ 

Additionally, the National Associa-
tion of Insurance Commissioners has 
made clear its concerns about the 
McCain-Kennedy bill: if the federal 
government unilaterally imposes a 
one-size-fits-all standard on the states, 
it ‘‘could be devastating to state insur-
ance markets.’’ 

The amendment that Senators COL-
LINS and NELSON have offered will give 
true deference to state laws and the 
traditional authority that states have 
had to regulate insurance. 

By ‘‘grandfathering’’ all state patient 
protection laws, Senators COLLINS and 
NELSON recognize that the vast major-
ity of states have enacted comprehen-
sive patient protections laws, as Ohio 
has done. 

The amendment also encourages 
states, through Patient Quality En-
hancement Grants, to review their cur-
rent patient protection and, if the 
state legislature and governor so de-
sire, take action to mirror federal pa-
tient protections. 

I want to relay to my colleagues that 
I truly believe that this will be the 
most important federalism vote that 
the Senate takes this year. 

In conclusion, it has been the tradi-
tional role of States to regulate the 
needs of our States. However, both the 
McCain-Kennedy bill as written and 
the Breaux amendment seek to pre-
empt what the States have accom-
plished in protecting patients. The un-
derlying bill as written would step over 
the 10th amendment which says: the 
powers not delegated to the United 
States by the Constitution, nor prohib-
ited by it to the States, are reserved to 
the States respectively, or to the peo-
ple. 

The bottom line is that the States 
have been involved in protecting pa-
tients a lot longer than the Federal 
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Government, and they are doing a good 
job with the protections they have put 
in place. They debated them in their 
State legislatures. Their insurance de-
partments are doing a good job of en-
forcing those laws. The Breaux amend-
ment and the underlying bill gets the 
States out of their role. We will have a 
dual system of enforcement—State in-
surance commissioners and HCFA. And 
I can tell you, anyone who knows any-
thing about HCFA in terms of the re-
sponsibilities they have, knows they 
have a hard-enough time doing their 
job now. We should not get them in-
volved in a system that is already 
working on the State level. 

I beg my colleagues not to go along 
with federalizing this issue. Let’s take 
care of the Federal people who have 
been exempted over the years because 
we haven’t done the job we are sup-
posed to do, and let the States con-
tinue to do the job they have been 
doing. 

I thank the Chair. 
The ACTING PRESIDENT pro tem-

pore. Who yields time? 
Mr. BREAUX. I yield 21⁄2 minutes to 

my good friend, the Senator from Con-
necticut. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Connecticut is 
recognized. 

Mr. DODD. Mr. President, I thank my 
colleague from Louisiana. I commend 
him and the Senator from Vermont for 
their compromise proposal we will be 
voting on shortly. I reluctantly oppose 
my friend from Maine, my fellow New 
Englander. I have joined with her on so 
many issues and have such great re-
spect for her. 

There is a title to this bill. It is not 
titled casually; it is called the Pa-
tients’ Bill of Rights. We talk about a 
bill of rights. Obviously we are all most 
familiar with our Constitution and the 
Bill of Rights we embrace and cherish 
so richly as American citizens. But if 
we are going to have a bill of rights 
when it comes to basic fundamental 
health care, as has been pointed out by 
the Senator from Louisiana and the 
Senator from Massachusetts and oth-
ers, then there ought to be a floor that 
applies across the country to all 50 
States. That is what we are really ad-
vocating. 

If the Collins amendment is adopted, 
then what you are developing is a trap-
door in that basic floor that exists. Let 
me make the case just by pointing to 
one particular provision of this bill. 
That is the access to emergency room 
care, Mr. President. 

I have this chart to make the point. 
In the States that are in red in this 
chart, they have laws that are weaker 
than the underlying bill when it comes 
to access to emergency rooms. We are 
not talking about some grandiose new 
plan. We are talking about a funda-
mental right that you can have access 
to the closest emergency room. In 27 

States, they have a much weaker pro-
vision than is in this law. We are say-
ing when it comes to a Patients’ Bill of 
Rights, access to clinical trials, spe-
cialists, emergency rooms, this is the 
floor across the country. If you want to 
pass laws at the State level that are 
substantially in compliance with that, 
we welcome that. If you want to do 
something more than we are doing 
here, we welcome that. But if you are 
going to say that we are going to allow 
weaker laws to exist in the access to a 
gynecologist, to a pediatrician, to a 
clinical trial, to a specialist, or to an 
emergency room, then we don’t think 
that is right. 

If you are for the Collins amendment, 
in many ways you are going against 
this bill. I understand that. I appre-
ciate the fact that people do not want 
to pass a Patients’ Bill of Rights and 
just leave it up to each State to decide. 
But if you believe, as a majority of us 
do, and an overwhelming majority of 
the American public, that there ought 
to be a Patients’ Bill of Rights, a basic 
floor that provides these basic stand-
ards, then you must vote to adopt the 
Breaux-Jeffords compromise amend-
ment and retain the integrity of this 
bill. 

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired. 
Who yields time? 

Mr. KENNEDY. I imagine the Sen-
ator would like to close the debate, 
would she not? 

I believe I have 21⁄2 minutes. 
Mr. President, the issue is very sim-

ple and very basic and very funda-
mental. It is whether all Americans are 
going to be covered as included in this 
legislation. We do not believe it should 
depend upon where you live. We believe 
it should depend necessarily on where 
you work. If a child needs a specialist 
to treat cancer, he or she ought to be 
entitled to see the specialist and re-
ceive the treatment. If a woman needs 
to be enrolled in a clinical trial that 
could be lifesaving, she ought to be en-
titled to participate. If a breadwinner 
who is crippled with arthritis needs a 
specialty kind of drug from a for-
mulary, he or she ought to be able to 
obtain it. 

Now, our bill guarantees these kinds 
of protections, but with the Collins 
amendment it is a roll of the dice. 
President Bush believes that all Ameri-
cans should be covered. Every Repub-
lican bill that was introduced and con-
sidered in the House of Representatives 
said all Americans are covered. She 
covers about 40 percent of them; 60 per-
cent of Americans are left out. We be-
lieve if you are interested in assuring 
that all Americans be covered, you 
ought to support the Breaux-Jeffords 
amendment. That will be doing the 
right thing. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Maine is recog-
nized. 

Ms. COLLINS. Mr. President, one of 
the myths in this debate is that unless 
the Federal Government preempts 
State insurance laws, somehow mil-
lions of Americans will be unprotected 
in their disputes with HMOs. That is 
simply untrue. Ironically, my friend 
from Connecticut makes the point on 
emergency room care. Forty-four 
States have enacted legislation guar-
anteeing access to the nearest emer-
gency room. But they have crafted 
their laws in different ways depending 
on the needs of those States. Why 
should the Federal Government second- 
guess those laws, substitute its judg-
ment for the judgment of State legisla-
tors and Governors’ offices all over this 
country? It does not make sense. The 
proposal of the Senator from Louisiana 
would be both burdensome to States 
and ineffective for consumers. 

Does anyone really believe that a 
consumer with a problem with his or 
her insurance policy is better off call-
ing the HCFA office in Baltimore than 
dealing with their own State bureau of 
insurance? 

The States have more than 50 years 
of experience in regulating insurance. 
They have acted without any prod or 
mandate from Washington to enact 
good, strong patient protection laws. 
Let’s honor their work. Let’s build 
upon the good works of the States 
rather than preempting, second-guess-
ing, and superseding their laws. 

The ACTING PRESIDENT pro tem-
pore. Who yields time? 

Ms. COLLINS. Is there any time re-
maining? 

The ACTING PRESIDENT pro tem-
pore. The Senator from Maine has 24 
seconds. 

Ms. COLLINS. I yield back the re-
mainder of my time if the other side is 
ready to yield back. 

I ask for the yeas and nays on the 
amendment. 

The ACTING PRESIDENT pro tem-
pore. All time is yielded back. Is there 
a sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. REID. Mr. President, I move to 

table the Collins amendment and ask 
for the yeas and nays. 

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second? 
There is a sufficient second. 

The question is on agreeing to the 
motion. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. REID. I announce that the Sen-

ator from Delaware (Mr. BIDEN) is nec-
essarily absent. 

Mr. NICKLES. I announce that the 
Senator from New Mexico (Mr. DOMEN-
ICI) and the Senator from Alabama (Mr. 
SHELBY) are necessarily absent. 

The PRESIDING OFFICER (Mr. 
REED). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 53, 
nays 44, as follows: 
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[Rollcall Vote No. 202 Leg.] 

YEAS—53 

Akaka 
Baucus 
Bayh 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
DeWine 

Dodd 
Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Fitzgerald 
Graham 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 

Levin 
Lieberman 
Lincoln 
McCain 
Mikulski 
Miller 
Murray 
Nelson (FL) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Torricelli 
Wellstone 
Wyden 

NAYS—44 

Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Cochran 
Collins 
Craig 
Crapo 
Ensign 
Enzi 
Frist 

Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McConnell 
Murkowski 
Nelson (NE) 

Nickles 
Roberts 
Santorum 
Sessions 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NOT VOTING—3 

Biden Domenici Shelby 

The motion was agreed to. 
Mr. KENNEDY. I move to reconsider 

the vote. 
Mr. INOUYE. I move to lay that mo-

tion on the table. 
The motion to lay on the table was 

agreed to. 
AMENDMENT NO. 830 

The PRESIDING OFFICER. Under 
the previous order, there will now be 2 
minutes for debate equally divided 
prior to a vote on or in relation to the 
Breaux amendment No. 830. 

Who yields time? 
Mr. BREAUX. Mr. President, I do not 

mind using the time allocated for re-
marks, but in light of the previous 
vote, after the remarks could we just 
vitiate the rollcall vote and have a 
voice vote on this amendment? I ask 
unanimous consent that that be in 
order. 

The PRESIDING OFFICER. The yeas 
and nays have not been ordered on the 
Breaux amendment No. 830. 

Mr. BREAUX. That would be my sug-
gestion. We have the time allocated for 
comments on it, and then have a voice 
vote on it afterward. 

Mr. KENNEDY. Mr. President, I 
think we will have the Senator from 
Minnesota speaking for 2 minutes, and 
then I think we will voice vote the 
Breaux-Jeffords amendment. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BREAUX. I yield 2 minutes to 
the Senator from Minnesota. 

Mr. WELLSTONE. I thank my col-
league for his graciousness. 

Mr. President, I understand the need 
to compromise, and I think we are 

moving forward in a very positive way. 
I do want to point out for the record 
that what we are now saying is that a 
State need only be ‘‘substantially com-
pliant’’ with Federal protections as op-
posed to ‘‘substantially equivalent to.’’ 
My big worry is that if you look at this 
amendment, we are also saying we need 
to give deference to the State’s inter-
pretation of its own law and its compli-
ance with Federal protections. 

I say two things to colleagues. No. 1, 
I think, in the best of all worlds, con-
sumers would also have a right to ap-
peal if they believe the State is in 
error. 

To be fair, we want to give deference 
to what States are doing, as long as we 
have strong consumer protections for 
everyone regardless of where they live. 
I also believe if we are going to do that, 
we have to make sure not only that the 
States are given their proper due but 
so are consumers. 

This amendment weakens the bill 
somewhat. I have said that to Senator 
BREAUX. Frankly, more than anything, 
it would be helpful to have an ombuds-
man office or something such as that 
in every State, where people would 
know where to make a phone call, 
know what their rights are. There are 
ways we can strengthen this. 

I do not believe this amendment 
takes us in a strong consumer direc-
tion. It is a good compromise in terms 
of where we are. I wanted to speak out 
and express my concerns. 

The PRESIDING OFFICER. All time 
on the amendment has expired. 

The question is on agreeing to 
amendment No. 830. 

Mr. KYL. Mr. President, I ask for the 
yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. The 
clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

The result was announced—yeas 64, 
nays 36, as follows: 

[Rollcall Vote No. 203 Leg.] 

YEAS—64 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Cochran 
Conrad 
Corzine 
Daschle 
Dayton 
DeWine 
Dodd 
Dorgan 

Edwards 
Ensign 
Feingold 
Feinstein 
Fitzgerald 
Frist 
Graham 
Harkin 
Hollings 
Hutchison 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 
Lieberman 
Lincoln 
Lugar 

McCain 
Mikulski 
Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Santorum 
Sarbanes 
Schumer 
Smith (OR) 
Snowe 
Specter 
Stabenow 
Stevens 
Torricelli 
Warner 
Wyden 

NAYS—36 

Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Collins 
Craig 
Crapo 
Domenici 

Durbin 
Enzi 
Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Inhofe 
Kyl 
Lott 

McConnell 
Murkowski 
Nickles 
Roberts 
Sessions 
Shelby 
Smith (NH) 
Thomas 
Thompson 
Thurmond 
Voinovich 
Wellstone 

The amendment (No. 830) was agreed 
to. 

Mr. REID. I move to reconsider the 
vote. 

Mr. DORGAN. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
New Hampshire, or his designee, is rec-
ognized to offer an amendment relative 
to liability on which there will be 1 
hour of debate. 

Mr. REID. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 831 
Mr. BOND. Mr. President, I send an 

amendment to the desk on behalf of 
myself, Mr. ROBERTS, and Mr. HELMS, 
and ask for its immediate consider-
ation. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Missouri [Mr. BOND], for 
himself, Mr. ROBERTS, and Mr. HELMS, pro-
poses an amendment numbered 831. 

Mr. BOND. Mr. President, I ask unan-
imous consent that the reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To ensure that patients receive a 

minimum share of any settlement or award 
in a cause of action under this Act) 
On page 154, between lines 2 and 3, insert 

the following: 
‘‘(11) MINIMUM SHARE OF SETTLEMENT OF 

AWARD.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), a participant or bene-
ficiary (or the estate of such participant or 
beneficiary) shall receive not less than 85 
percent of any award made as a result of a 
cause of action brought by the participant or 
beneficiary (or estate) under this subsection, 
after subtracting the amount of any attor-
neys’ fees from the total amount of such 
award. 

‘‘(B) EXCEPTION.—This paragraph shall not 
apply where the amount awarded as a result 
of a cause of action brought by a participant 
or beneficiary (or estate) under this sub-
section is less than $100,000. 
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‘‘(C) DEFINITIONS.—In this paragraph: 
‘‘(i) ATTORNEYS’ FEES.—The term ‘attor-

neys’ fees’ means any compensation for the 
direct or indirect representation or other 
legal work performed in connection with a 
cause of action brought under this sub-
section. Such term shall not include reim-
bursements for any expenses incurred in con-
nection with such representation or work. 

‘‘(ii) AWARD.—The term ‘award’ means the 
sum of— 

‘‘(I) any monetary consideration provided 
to a participant or beneficiary (or the estate 
of such participant or beneficiary) by a fidu-
ciary of a group health plan, a health insur-
ance issuer offering health insurance cov-
erage in connection with a group health 
plan, or an agent of the plan, issuer, or plan 
sponsor in connection with a cause of action 
brought under this subsection, including any 
monetary consideration provided for in 
any— 

‘‘(aa) final court decision; 
‘‘(bb) court order; 
‘‘(cc) settlement agreement; 
‘‘(dd) arbitration procedure; or 
‘‘(ee) alternative dispute resolution proce-

dure (including mediation); plus 
‘‘(II) any attorney’s fees awarded under 

subsection (g)(1) with respect to the partici-
pant or beneficiary (or estate); less 

‘‘(III) any reimbursement for any expenses 
incurred in connection with direct or indi-
rect representation or other legal work per-
formed in connection with a cause of action 
under this subsection. 

On page 169, between lines 12 and 13, insert 
the following: 

‘‘(11) MINIMUM SHARE OF SETTLEMENT OF 
AWARD.— 

‘‘(A) IN GENERAL.—Except as provided in 
subparagraph (B), a participant or bene-
ficiary (or the estate of such participant or 
beneficiary) shall receive not less than 85 
percent of any award made as a result of a 
cause of action brought by the participant or 
beneficiary (or estate) under this subsection, 
after subtracting the amount of any attor-
neys’ fees from the total amount of such 
award. 

‘‘(B) EXCEPTION.—This paragraph shall not 
apply where the amount awarded as a result 
of a cause of action brought by a participant 
or beneficiary (or estate) under this sub-
section is less than $100,000. 

‘‘(C) DEFINITIONS.—In this paragraph: 
‘‘(i) ATTORNEYS’ FEES.—The term ‘attor-

neys’ fees’ means any compensation for the 
direct or indirect representation or other 
legal work performed in connection with a 
cause of action brought under this sub-
section. Such term shall not include reim-
bursements for any expenses incurred in con-
nection with such representation or work. 

‘‘(ii) AWARD.—The term ‘award’ means the 
sum of— 

‘‘(I) any monetary consideration provided 
to a participant or beneficiary (or the estate 
of such participant or beneficiary) by a fidu-
ciary of a group health plan, a health insur-
ance issuer offering health insurance cov-
erage in connection with a group health 
plan, or an agent of the plan, issuer, or plan 
sponsor in connection with a cause of action 
brought under this subsection, including any 
monetary consideration provided for in 
any— 

‘‘(aa) final court decision; 
‘‘(bb) court order; 
‘‘(cc) settlement agreement; 
‘‘(dd) arbitration procedure; or 
‘‘(ee) alternative dispute resolution proce-

dure (including mediation); less 

‘‘(II) any reimbursement for any expenses 
incurred in connection with direct or indi-
rect representation or other legal work per-
formed in connection with a cause of action 
under this subsection.’’ 

Mr. BOND. Mr. President, several 
days ago in debate in this Chamber, I 
talked about how the employees of 
small businesses might lose their 
health care coverage if the provisions 
of McCain-Kennedy went into effect 
unamended. The junior Senator from 
North Carolina indicated that I was in-
terested only in protecting the busi-
nesses. 

Unfortunately, he misconstrued my 
arguments because we are concerned 
about patients. We hope the employees 
of small businesses will continue to get 
the benefit of health insurance cov-
erage by their employers. 

I spoke about employees, however, 
because if this bill is not significantly 
amended, there are not going to be pa-
tients covered by this bill; they are 
going to be thrown out of health care 
coverage. We are concerned about pa-
tients. 

It is not only small businesses that 
should be worried about this bill, but 
employees of small businesses should 
also be worried about this bill. 

This amendment I offer today pro-
vides additional protection to patients. 
It provides protection to patients from 
trial lawyers, so we will find out 
whether my colleagues are more inter-
ested in taking care of patients or en-
suring that the rights to sue by trial 
lawyers are unabated. 

There are a lot of words in the 
McCain-Kennedy bill, but there are 
also some heavy-duty new lawsuits 
that are authorized. 

The Federal claim of action really 
begins on page 140. It starts off: 

IN GENERAL.—In any case in which 
(A) a person is a fiduciary of a group 

health plan, a health insurance issuer offer-
ing health insurance coverage in connection 
with the plan, or agent of the plan, issuer, or 
plan sponsor—. . . . 

Cause of action starts off, No. 1, re-
garding whether an item of service is 
covered under the terms; No. 2, regard-
ing whether an individual is a partici-
pant or beneficiary; No. 3, application 
of cost-sharing requirements. 

Then there is the real hooker; there 
is the bombshell that opens this baby 
up to anybody who really likes to file 
lawsuits. It says: 
. . . otherwise fails to exercise ordinary care 
in the performance of a duty under the terms 
and conditions of the plan with respect to a 
participant or beneficiary. 

There are tons of laws that are cov-
ered here—HIPAA and COBRA. This is 
a wonderful opportunity for our broth-
ers and sisters of the trial bar to file 
lawsuits. That is the Federal side. 

Then on page 157, it talks about 
State causes of action. It starts off, as 
this bill does—my good friend, the Sen-
ator from Texas points out all the bad 
stuff they do to providers of health in-

surance begins with ‘‘does not apply,’’ 
‘‘except.’’ 

Preemption does not apply. ‘‘non-
preemption of certain causes.’’ It be-
gins on page 157: 

Except as provided in this subsection, 
nothing in this title . . . shall be construed 
to supersede or otherwise alter. . . . 

It goes on page after page. There are 
exceptions for wrongful death, excep-
tions for willful disregard of safety of 
others; their definition of certain 
causes of action permitted. Somewhere 
around page 172 it gets to the point: 
Certain actions are allowable. 

Basically, these pages of this bill pro-
vide tremendous opportunities to bring 
lawsuits. We should be talking about 
protecting patients, not about pro-
tecting trial lawyers. 

I believe it is appropriate now that 
we consider some protection against 
the HMOs and the insurance compa-
nies, important as that is, and instead 
make sure that we protect patients 
against trial lawyers. 

There are a lot of stories going on 
about trial lawyers: they are taking 
advantage of their clients; some attor-
neys ask for 40 to 50 percent of any set-
tlement; refuse to negotiate with cli-
ents; contingency fees of 33 or 40 per-
cent are common. Some trial lawyers 
flat out refuse to take a case based on 
an hourly fee, and they demand they be 
able to take a huge percentage of the 
award. They also take their out-of- 
pocket expenses off the top before the 
contingency fee is applied, and that 
means in some circumstances the in-
jured party, the plaintiff, gets less than 
the plaintiff’s attorney. 

I think that is outrageous. As a 
former attorney, as a recovering attor-
ney, I realize lawyers perform useful 
services when someone is harmed. They 
should be justly compensated. 

However, this amendment says 
enough is enough. The amendment is 
very simple. Any patient who gets a 
monetary award through all the new 
lawsuits permitted in the McCain-Ken-
nedy bill must get at least 85 percent of 
the award. If you are hurt, doesn’t it 
make sense to receive 85 percent of it? 
I can’t see that being objectionable. 
The amendment effectively prohibits 
obscene contingency fees where large 
judgments are won and the plaintiff’s 
attorney takes 30 or 40 percent after 
deducting all the expenses. 

Some may say lawyers will not take 
the cases. When we talk about setting 
a patient minimum, we need to be cau-
tious. Just as it doesn’t help to have a 
right to sue your HMO when your em-
ployer drops health care coverage, as 
would happen under this bill if it is not 
amended, it doesn’t help to have a 
strong patient minimum requirement 
if it means no attorney will take your 
case. This amendment includes two 
strong protections to make sure access 
to attorneys is not threatened. 
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First, before the patient minimum is 

applied, the amendment allows the at-
torney to be reimbursed for expenses 
incurred during the case. Only after ex-
penses are deducted from the award 
will a patient minimum apply. In prac-
tice, this means an attorney can never 
lose money on a lawsuit that results in 
an award. 

Second, we exempt certain lower 
level awards from the patient min-
imum requirement. This ensures that 
the simpler cases that don’t promise 
large awards can still be pursued and 
are not limited by the requirement 
that the patient gets 85 percent. We 
have set $100,000, which is above the 
median judgment normally entered in 
malpractice cases, as the limit. 

I am not sure any State has taken 
the exact approach this amendment es-
tablishes with a patient minimum, but 
14 States have established caps on at-
torney fees. The strictest cap is in New 
York where lawyers are limited to 10 
percent of awards over $1.25 million. 
That is the equivalent of a 90-percent 
patient minimum. California has the 
most well-known cap on attorney fees. 
In California, lawyers are limited to 15 
percent of any award in excess of 
$600,000. When you add Florida and In-
diana, which also have a 15-percent cap 
for the highest level awards, 4 of the 14 
States that established caps on awards 
of attorney fees essentially require 
that plaintiffs get at least 85 percent of 
an award. 

Have these caps served as a barrier 
for plaintiffs? Have they denied access 
to the courts? From the data we have, 
we conclude they definitely have not. 
The State with the toughest cap, New 
York, produces almost twice as many 
malpractice awards per capita as the 
national average. The national mal-
practice per year per million residents, 
the U.S. average, is 49.2; California is 
47.2; New York is 99.5, more than twice 
the normal national level. From the 
other States with tough caps, Florida 
has an average number of malpractice 
awards per capita and California’s rate 
is about the average. Indiana, with a 
15-percent cap, falls below the national 
average. 

It is hard to argue that the caps 
threaten access to the courts through 
attorneys. The California law has ex-
isted for at least a decade. By not 
changing the law, the State legislature 
seems to have come to the same con-
clusion. 

Why do we take 85 percent? When 
you take out expenses and exempt 
lower level awards, patients should get 
the overwhelming amount of an award. 
For a patient who has been harmed, it 
is perfectly reasonable to ask that that 
patient get 85 percent. For States with 
similar requirements, there does not 
seem to be a barrier to finding attor-
neys and bringing a lawsuit if you be-
lieve you have been harmed. To my 
knowledge, none of these States has re-

pealed their caps, demonstrating that 
at least the State legislatures think 
they are working. By choosing 85 per-
cent as the absolute minimum amount 
to which a patient is entitled, this 
amendment simply reconciles Federal 
law with laws that seem to be working 
in four of the largest States in this 
country. 

We know of the horror stories. We 
have heard too many horror stories. I 
point out an August 16, 2000, article in 
the Los Angeles times about Rodney 
King, who was brutally beaten by Los 
Angeles police. He is taking a beating 
from his lawyers, he says. They made 
more money on his case than he has. 
By his reckoning, they cheated him out 
of more than $1 million. In a nutshell, 
the man whose 1991 videotaped beating 
made him an international symbol of 
police abuse said he thought he had a 
deal with his lawyer to pay them only 
25 percent of the award but they wound 
up showing King’s lawyers received $2.3 
million while he got only $1.9 million. 

Another lawyer in California won a 
class action suit for police brutality 
and civil rights and took a $44,000 ver-
dict in the case, a $19,800 contingency 
fee, and collected $378,000 in fees award-
ed by the trial court; the client re-
ceived $810. 

I have other examples. But one of my 
favorites is the Lawyers Weekly report 
that a growing number of lawyers are 
putting arbitration clauses in the fine 
print, shielding them from being sued 
by another trial lawyer if the clients 
say they botched a case. The lawyers 
themselves who are making the money 
off the large judgments prefer their dis-
putes go to private arbitration because 
arbitration is faster, cheaper, decisions 
are made by other lawyers rather than 
juries, and there is no public record. So 
they have recognized that there are 
certain instances in which it does not 
make sense to allow unfettered access 
to the courts for people with a claim. 

If a patient is harmed and wins an 
award through a lawsuit, it is perfectly 
reasonable to expect the patient will 
receive at least 85 percent of the 
money. Almost 180 pages of the bill 
protect patients from HMOs and insur-
ance companies. I simply propose we 
add a few pages to the bill to protect 
patients from trial lawyers. 

I see the Senator from North Dakota 
is on the floor. I ask after the other 
side finishes speaking that my col-
league from Iowa be recognized for 10 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from North Dakota is 
recognized. 

Mr. DORGAN. Mr. President, this 
amendment is one more in a series of 
amendments designed to try to derail 
the Patients’ Bill of Rights, or the Pa-
tient Protection Act. 

There is no evidence of unfairness in 
the attorney fee portion of the bill that 

we brought to the floor of the Senate. 
No one has alleged that; no one has dis-
cussed that with us. This is the first 
moment in which there is an amend-
ment offered and we have been working 
on this legislation for five years. It is 
interesting that the amendments are 
always designed to try to take the 
ground out from under patients, to di-
minish the opportunity for the patients 
to address the enormous problems they 
face in confronting a managed care or-
ganization that does not want to give 
the care promised the patients. 

This amendment ultimately prevents 
injured patients from finding the ade-
quate legal protection they need in 
order to confront a managed care orga-
nization. Congress has passed over 300 
laws allowing attorney fees, and the 
laws are described for every Senator to 
see in a Congressional Research Serv-
ice report No. 94–870–8. I commend any-
one to that CRS report which describes 
these laws. 

I have not found any Federal law on 
attorney’s fees that is as restrictive as 
is proposed in this amendment. I re-
peat, there isn’t any Federal law on at-
torney’s fees that is as restrictive as 
that proposed this morning on the Pa-
tient Protection Act. 

Why, when we have this issue of man-
aged care organizations not providing 
the care required for patients and we 
have the opportunity in this legislation 
to hold the managed care organization 
accountable, why is it that those who 
don’t like this Patient Protection Act 
try to carve the ground out from under 
patients once again with a restrictive 
proposal that almost certainly would 
diminish the opportunity of a patient 
to acquire access to an attorney to 
make that HMO accountable? 

I find it also interesting that the con-
cern behind this Bond amendment is 
apparently excessive attorney fees. 
There are striking excesses with re-
spect to managed care organizations. 
Let me mention just a couple. 

What about excessive salaries, exces-
sive stock options? I don’t hear anyone 
coming to the floor of the Senate com-
plaining about $50 million in com-
pensation that the CEO of a managed 
care organization receives. I don’t hear 
anybody saying that is an excessive 
salary for an individual to receive. How 
is it these CEO’s get to be rewarded in 
amounts a large as $50 million? By 
pinching on access to care that ought 
to be delivered to patients. 

The opponents of our patients protec-
tion bill are not here on the floor say-
ing that $50 million paid to the presi-
dent of a managed care organization is 
excessive. We just hear them come out 
here to say we are worried about an ex-
cessive fee received by an attorney who 
is representing a patient trying to hold 
an HMO accountable. 

Mr. REID. Will the Senator yield for 
a question? 

Mr. DORGAN. I will be happy to 
yield, of course. 
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Mr. REID. Is the Senator aware that 

William McGuire of UnitedHealth 
Group earned $54.1 million last year? 

Mr. DORGAN. I am aware of that. 
Mr. REID. Is the Senator aware that 

there were unexercised stock options 
worth an additional $68 million by var-
ious people with that company, but 
McGuire held the most stock options, 
worth $358 million? Is the Senator 
aware of that? 

Mr. DORGAN. I am aware of pub-
lished reports that say that, yes. 

Mr. REID. Did I hear the Senator say 
he has not heard any debate on the 
Senate floor this past 10 days about 
this excessive, exorbitant amount of 
dollars to the people who run these 
companies and not helping the pa-
tients? I have not heard that; has the 
Senator? 

Mr. DORGAN. The Senator from Ne-
vada is correct. We have not heard one 
word from opponents to our patients 
protection bill about the salaries, 
stock options, and the compensation 
paid to those who run the managed 
care organizations. 

Let me go back to the intention of 
our Patients’ Bill of Rights, and then 
bring it to this amendment. The reason 
we are here in the first instance is be-
cause too many people in managed care 
organizations are not getting the care 
they need. Too many people do not get 
the care they need or expect from their 
health care plan, and they are not able 
to hold the health care plan account-
able for it. 

This legislation says there ought to 
be protections in place for patients. Pa-
tients ought to be able to know all 
their options for medical treatment, 
not just the cheapest option. That is a 
patient’s right. That is what we say in 
this legislation. 

Some people do not want that. The 
managed care group does not want 
that. The insurance companies do not 
want that. We say a patient ought to 
have a right to emergency room treat-
ment when they have an emergency. 
That is a right that is in this bill that 
we are trying to get passed. I under-
stand why the managed care groups 
don’t want that. I understand why 
there are some who oppose it here in 
the Senate because they stand with the 
insurance companies and the managed 
care groups. We stand with the pa-
tients saying there ought to be basic 
protections in place. 

This amendment is one more at-
tempt, by our opponents, in a series of 
attempts just to undermine this bill, to 
say no, we don’t stand with patients, 
we don’t stand with patients in order 
to allow them to exercise the rights 
that are in this bill. What our oppo-
nents would like to do is chip away and 
carve away at the foundation of this 
bill so at the end of the day the pa-
tients do not have these protections 
and the patients do not have these 
rights. 

This amendment, if it were genuine, 
if it were really concerned about fees, 
would not just address attorney’s fees. 
They would address the compensation 
paid to those who run these organiza-
tions, who make $50 million, $10 mil-
lion, or $250 million in stock options. Is 
that excessive? We don’t hear anyone 
on the floor of the Senate talking 
about that. 

Why? Because this is not about fees. 
It is about with whom do you stand. It 
is about people who really do not want 
this legislation to pass. They have been 
dragging their feet now, day after day 
after day, bringing out amendments to 
try to defeat the Patients Protection 
Act. In every case, in every cir-
cumstance, they have failed. This 
amendment is the latest attempt to do 
that. The amendment limits attorney’s 
fees in circumstances where patients 
would try to hold a managed care orga-
nization accountable. It limits attor-
ney’s fees, as I understand it, to an 
amount below all other attorney’s fees 
that are now written in Federal law. 
We have it in a number of places in 
Federal law. I have referenced the CRS 
report. All Senators can look at it. 

This amendment proposes we limit 
attorney fees below all those other 
areas mandated by federal law. Why? 
Because here we are talking about pa-
tients. We are trying to advocate on 
behalf of patients. Why would anyone 
want to take away the patients’ rights 
when they are confronting big organi-
zations? 

One of the interesting things is I hear 
all this talk about a patient who would 
hire an attorney to make a managed 
care organization accountable. I hear 
no discussion about the legion of attor-
neys who are hired by managed care or-
ganizations to deal with patients— 
none. Do you think the big insurance 
companies and big managed care orga-
nizations do not have a battalion of 
lawyers they pay? Of course they do. 
Maybe you want to limit their oppor-
tunity to use lawyers? I don’t think so. 
I don’t propose that. 

Then why would you want to limit 
the opportunity of patients to use at-
torneys to make an HMO accountable? 
This just makes no sense on its face. It 
is one more step, one more attempt to 
try to defeat this bill. We have had it 
day after day after day, amendment 
after amendment. I hope my colleagues 
will understand the last thing we ought 
to do is weaken the ability of the 
American people, who as medical pa-
tients expected certain care but did not 
get it, to be able to hire an attorney 
and make that managed care organiza-
tion accountable. 

I would say one more thing. I would 
like those who offered this amendment, 
who are indeed concerned about ‘‘fees,’’ 
to be concerned about all fees. If they 
are concerned about lawyer’s fees, good 
for you. Then be also concerned about 
$50 million, and $250 million in com-

pensation paid to a CEO who runs a 
managed care organization. Be con-
cerned about those fees as well. You 
want to be consistent, bring both 
amendments to the floor and let’s de-
bate both amendments. 

I reserve the remainder of my time 
and yield the floor. 

The PRESIDING OFFICER (Mrs. 
CARNAHAN). Under the previous order, 
the Senator from Iowa is recognized for 
10 minutes. 

Mr. REID. The two leaders are on the 
floor. I think they are about ready to 
propose a unanimous consent request. 
If they are not now, would the Senator 
mind yielding when they are ready? 

Mr. GRASSLEY. I would rather wait. 
Hopefully, they will do it right now. 

Mr. REID. Madam President, I sug-
gest the absence of a quorum and I ask 
unanimous consent to have the time 
run equally on this amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. GRASSLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Iowa. 
Mr. GRASSLEY. Madam President, I 

support the Bond amendment and want 
to speak specifically to that point. It 
also deals with the point I have made 
in other speeches—that this is a very 
good bill. But during the process of 
considering giving patients a bill of 
rights against insurance companies, I 
think we always have to keep our eye 
focused upon the fact that we want to 
give treatment for patients and not 
tribute for lawyers. 

This amendment takes a very good 
approach in fixing the Kennedy-McCain 
bill’s provisions dealing with the liabil-
ity parts of the bill, which, in my view, 
amount to nothing less than a trial 
lawyer’s pot of gold. 

I have always believed that medical 
malpractice liability laws should pro-
vide adequate compensation for those 
who are truly injured while reducing 
frivolous lawsuits. 

I firmly believe that it is a principle 
of any case, including patients against 
insurance companies, that people who 
are harmed ought to be made economi-
cally whole. But there has to be a bal-
ance between frivolous lawsuits and 
making sure that people can be made 
whole if harmed. 

I think the Kennedy-McCain bill fails 
to strike that very carefully needed 
balance and instead creates a lottery 
for trial lawyers, which not only in-
flates the cost of health insurance for 
all of us but also leads to more and 
more hard working Americans losing 
health coverage. 

We shouldn’t do anything in this bill 
that will cause people to lose their 
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health insurance. We already have 42 
million uninsured Americans. The best 
opportunity for affordable health in-
surance as well as coverage is in em-
ployer-related health insurance pro-
grams. 

Don’t forget that we have over 50 
million insured Americans under the 
self-insured plans that employers offer. 
The case is that most of these self-in-
sured plans come from small business 
more so than large corporations. We 
should not be putting these employers 
and their employees in a situation 
where that employer, because of the 
threat of suit under this bill and losing 
a generation and a lifetime of savings 
in that family business, will not want 
to take a chance of losing his invest-
ment which has been built up through 
a family working together and invest-
ing everything back into the business 
because of a threatened lawsuit. If that 
is a threat, then you can understand 
why the employer might just eliminate 
their self-insurance and in the process 
throw the employees into a situation of 
having no health insurance, resulting 
increases in the number of 42 million 
people in this country who now do not 
have such insurance. 

Here is how I believe this will inflate 
costs, and thus cause employers and 
employees to not have health insur-
ance coverage. Except for the $5 mil-
lion cap that is in this bill on punitive 
damages in Federal courts, the Ken-
nedy-McCain bill sets absolutely no 
limits on what damages trial lawyers 
can collect. 

When it comes to patients and those 
harmed because of lawsuits, it ought to 
be an axiom of all of our public policy 
that the people harmed, not lawyers, 
should get most of the money from a 
lawsuit. 

Of course, the Bond amendment then 
makes this more true than under the 
existing practice. You have to consider 
that trial lawyers generally collect 40 
percent of their clients’ recoveries. In 
fact, in many cases, you can have the 
lawyer’s fees plus other court costs 
work out to where the person harmed 
is getting less than 50 percent of what 
the jury might award. 

Trial lawyers generally collect 40 
percent of their clients’ recoveries. In-
centives for bringing cases regardless 
of merit are then extremely high. It is 
a perverse incentive to go to court and 
to go to trial. 

But the real jewel in the trial law-
yer’s crown is this bill’s provision that 
allows the same suits for the same 
claims brought by the same trial law-
yers, whether they proceed in State or 
Federal courts. 

Even though this debate is supposed 
to be about patients, the Kennedy- 
McCain liability scheme isn’t about pa-
tients at all. It is about trial lawyers. 
In fact, as you can see, I call this the 
‘‘trial lawyers lottery ticket.’’ I want 
to show where five out of six opportu-

nities for monetary awards are vir-
tually jackpots for lawyers. 

Take a closer look. I would like to 
just scratch the trial lawyer’s lottery 
ticket and see what the lawyer gets. 
Let’s start with medical costs. 

Peel off the lottery ticket top, both 
for State court and Federal courts, you 
will see ‘‘bingo’’—no limit on what 
trial lawyers can collect in both State 
and Federal court. That is a jackpot 
that ought to make any lawyer happy. 

But why quit when you are ahead? 
Let’s take a look at what is in store on 
pain and suffering. Peel that lottery 
ticket, and you can see what you get 
on pain and suffering. It is another 
jackpot—unlimited damages in State 
and Federal courts. 

The sky is the limit. That is where 
the trial lawyers are really winning 
big. 

Now, for the trial lawyer’s favorite 
damages, punitive damages, they stand 
to reap tens of millions of dollars. 

Let’s see what this ticket offers the 
trial lawyers. So we pull off the puni-
tive damages square. You can see: un-
limited damages in State court, and up 
to a $5 million cap in damages as far as 
the Federal courts are concerned. 

This is another big win. Talk about 
good luck: unlimited punitive damages 
in State courts, and in the Federal 
courts almost unlimited—a $5 million 
cap. If you ask me, that is hardly any 
limit at all. 

Mrs. BOXER. Will the Senator yield 
for a question? 

Mr. GRASSLEY. No, I will not. I only 
have 10 minutes. And we lost some 
other time on this situation of waiting 
for the leader. 

Mrs. BOXER. On my time. I would 
ask a question on my time. 

Mr. GRASSLEY. Finally, if I could, 
let’s not forget about class action law-
suits where multimillion-dollar dam-
ages are the name of the game. So here 
again we peel off the lottery ticket. 
You can have class action lawsuits in 
State courts. You can have class action 
lawsuits in Federal court. 

So bingo again. Kennedy-McCain has 
no limits on class action lawsuits. It 
even creates new grounds for bringing 
class action cases. 

As you can see, everybody wins— 
every lawyer, that is—with the trial 
lawyers’ lottery ticket. 

What we get back to then is that we 
are more concerned about treatment 
for trial lawyers, not treatment for pa-
tients. It seems ironic that the very in-
dividuals this bill claims to protect are 
the ones who lose. Despite what its 
sponsors say, the bill before us exposes 
employers to the constant threat of 
litigation, even for simple administra-
tive tasks and clerical errors. 

What is the ultimate result? What 
everybody says they do not want to 
ever happen. People lose coverage. 
When this sort of perverse incentive is 
out there to threaten small business, 

particularly those that are self-in-
sured—because they do not want to put 
in jeopardy their lifetime of work but 
want to create jobs, so they can be part 
of the community, so they can have 
good workers and pay their workers 
well—and, most importantly, workers 
want good fringe benefits; and the No. 
1 fringe benefit they want is health in-
surance—it puts it in jeopardy em-
ployer-based coverage. Then the ranks 
of the uninsured go up tremendously. 

I yield myself 1 more minute. 
Mrs. BOXER. Reserving the right to 

object, I would ask for 1 minute as well 
upon the conclusion of the Senator’s 
remarks. 

Mr. GRASSLEY. I object to that. 
There is plenty of time on that side for 
the Senator to take her time. I am tak-
ing time off our side. 

Madam President, how much time do 
I have left? 

The PRESIDING OFFICER. There 
are 31⁄2 minutes left for the sponsor. 

Mr. GRASSLEY. I would like to take 
1 minute of that 31⁄2 minutes. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. GRASSLEY. So the ranks of the 
uninsured are going to go up. There are 
42 million uninsured now. Do we want 
to increase that? No, nobody wants to 
increase that, but that is going to be 
the end result when these self-insured 
plans are dropped. Then, of course, the 
employees become the biggest losers in 
this lottery. 

So I urge my colleagues to reject this 
lottery and to support the Bond 
amendment, which creates much need-
ed patient minimums and ensures that 
patients, not lawyers, get fair com-
pensation for their losses. 

I reserve the remainder of the time 
and yield the floor. 

The PRESIDING OFFICER. Who 
yields time? 

The majority leader. 
Mr. DASCHLE. Madam President, I 

will use my leader time and not take 
any time off the agreed-upon time allo-
cated for the amendment. 

Madam President, I would just say on 
the amendment, there is nothing in 
there that would limit the lawyers’ 
fees for the insurance industry. Those 
are unlimited. While they limit the 
legal fees for lawyers defending pa-
tients, there is nothing to limit the 
legal fees for lawyers defending HMOs 
and insurance companies. I find that 
quite ironic. 

SUPPLEMENTAL APPROPRIATIONS 
Madam President, I want to pro-

pound a unanimous consent request. I 
will not do that at this time because I 
have been talking with the distin-
guished Republican leader. But I want 
to propound a request, as I had indi-
cated I would, to lock in the debate for 
the supplemental. 

There are a number of amendments 
that have been suggested. I know the 
unanimous consent agreement has been 
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cleared on our side now for I think 3 
days. We have been unable to get con-
sent from our Republican colleagues 
for the last 3 days. 

Now I am told they may object to 
even going to the supplemental, at 
least initially. If that happens, of 
course, I will be forced to file a motion 
to proceed. But I think it is important. 

There was a story in the Washington 
Times dated June 26, and I think for 
the RECORD it would be helpful if I just 
read it because I think it does capture 
the urgency with which we address the 
supplemental. So I will take just a mo-
ment to read it: 

The U.S. military would be forced to cur-
tail or cancel training exercises, facility re-
pairs and equipment maintenance if Senate 
Majority Leader Tom Daschle holds up a 
pending emergency budget until late July, 
according to Pentagon projections. 

The Pentagon provided a list of hardships 
at the request of Senate Minority Leader 
Trent Lott. He used the list yesterday to 
criticize Mr. Daschle for threatening to 
delay action on a $6.5 billion supplemental 
budget bill until the Senate completes work 
on a contentious patients’ bill of rights. 
That delay would push approval of the fiscal 
2001 defense legislation until late July or be-
yond. 

‘‘If we don’t get this bill completed by . . . 
mid-July, we’re going to have canceling of 
base-property maintenance, [and] holding 
some of our deployed units where they are 
overseas until the end of the fiscal year,’’ 
said Mr. Lott. ‘‘So we’re really pushing the 
envelope when it comes to the needs of our 
military personnel in health as well as in 
steaming hours.’’ 

Picking his first confrontation with Demo-
crats since they took control of the Senate, 
Mr. Lott also accused Mr. Daschle of sacri-
ficing the nation’s urgent energy needs 
in order to push through the health 
care bill. . . . 

Nearly all the budget bill’s funding goes 
for replenishing military training accounts 
depleted by peacekeeping missions in the 
Balkans and elsewhere. Without emergency 
funding soon, the military will be forced to: 

Curtail all nonessential operations such as 
pilot training, steaming hours, fleet exer-
cises, and air combat training maneuvers. 
The Air Force and Navy would ground some 
pilots and aircraft. 

Perhaps hold deployed units overseas until 
the new fiscal year begins October 1. 

Cancel training for units getting ready to 
deploy for peacekeeping duties. 

Stop or slow down maintenance of equip-
ment at large regional depots. 

‘‘This will lead to the loss of jobs for many 
Americans,’’ Mr. Lott’s office said. 

The Joint Chiefs of Staff originally wanted 
about $9 billion in [requests]. 

Madam President, I ask unanimous 
consent that the entire article be 
printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 
[From the Washington Times, June 26, 2001] 

DASCHLE DELAYS; MILITARY WAITS 
PENTAGON NEEDS EMERGENCY FUNDS 

(By Rowan Scarborough and Dave Boyer) 
The U.S. military would be forced to cur-

tail or cancel training exercises, facility re-
pairs and equipment maintenance if Senate 

Majority Leader Tom Daschle holds up a 
pending emergency budget until late July, 
according to Pentagon projections. 

The Pentagon provided a list of hardships 
at the request of Senate Minority Leader 
Trent Lott. He used the list yesterday to 
criticize Mr. Daschle for threatening to 
delay action on a $6.5 billion supplemental 
budget bill until the Senate completes work 
on a contentious patients’ bill of rights. 
That delay would push approval of the fiscal 
2001 defense legislation until late July or be-
yond. 

‘‘If we don’t get this bill completed by . . . 
mid-July, we’re going to have canceling of 
base-property maintenance, [and] holding 
some of our deployed units where they are 
overseas until the end of the fiscal year 
[Sept. 30],’’ said Mr. Lott, ‘‘So we’re really 
pushing the envelope when it comes to the 
needs of our military personnel in health as 
well as in steaming hours.’’ 

Picking his first confrontation with Demo-
crats since they took control of the Senate, 
Mr. Lott also accused Mr. Daschle of sacri-
ficing the nation’s urgent energy needs in 
order to push through the health care bill. 

Neglecting energy and defense has ‘‘very 
dangerous implications for the security and 
prosperity of the American people,’’ the Mis-
sissippi Republican said. 

Nearly all the budget bill’s funding goes 
for replenishing military training accounts 
depleted by peacekeeping missions in the 
Balkans and elsewhere. Without emergency 
funding soon, the military would be forced 
to: 

Curtail all nonessential operations such as 
pilot training, steaming hours, fleet exer-
cises and air combat training maneuvers. 
The Air Force and Navy would ground some 
pilots and aircraft. 

Perhaps hold deployed units overseas until 
the new fiscal year begins Oct. 1. 

Cancel training for units getting ready to 
deploy for peacekeeping duties. 

Stop or slow down maintenance of equip-
ment at large regional depots. 

‘‘This will lead to the loss of jobs for many 
Americans,’’ Mr. Lott’s office said. 

The Joint Chiefs of Staff originally wanted 
about $9 billion in emergency funding in Jan-
uary. But incoming Defense Secretary Don-
ald H. Rumsfeld nixed the request. The 
White House scrubbed the numbers and pre-
sented the $6.5 billion proposal. The House 
already has approved that number, as did the 
Senate Appropriations Committee. 

Mr. Lott said he suggested the Senate OK 
the emergency defense bill by unanimous 
consent, since both chambers approved Mr. 
Bush’s list of spending requests without add-
ing home-state projects, as was the practice 
with supplemental bills the past few years. 
But Mr. Lott said Mr. Daschle, South Da-
kota Democrat, rejected that idea. 

Mr. Dashle, despite earlier indications that 
he would allow a speedy vote on the spending 
bill, told colleagues Friday that he would 
not bring it to the floor until the Senate 
completes work on a patients’ bill of rights. 

Republicans have been slowing down final 
passage of that legislation, raising concerns 
about employer liability and increasing pre-
miums. Their tactics could derail Mr. 
Daschle’s stated goal of finishing the bill by 
Friday. 

The fate of the health care bill is particu-
larly sensitive for Mr. Daschle because it is 
his first test of his ability to move legisla-
tion since becoming majority leader. Senate 
committees remain unable to take up new 
legislation due to prolonged negotiations be-
tween the parties on how to reorganize and 

whether to guarantee votes on Supreme 
Court nominees. 

Daschle spokeswoman Molly Rowley said 
Mr. Daschle wants to complete the patients’ 
bill of rights, the spending bill and the reor-
ganization before the Senate adjourns for the 
Fourth of July recess. 

‘‘We think all three of these things can be 
done this week before we leave,’’ she said. 

Sen. Robert C. Byrd, West Virginia Demo-
crat and chairman of the Appropriations 
Committee that approved the spending bill 
last week, said yesterday he was ‘‘not in a 
position to comment’’ on Mr. Daschle’s in-
tentions. 

‘‘The leader has to balance a lot of things,’’ 
Mr. Byrd said, ‘‘I’m sure he’ll get to the 
[spending bill] when he thinks he can.’’ 

Mr. Lott said Mr. Daschle rejected his sug-
gestion to approve the spending bill by 
today, making it unlikely that a conference 
bill could be worked out before the House ad-
journs Friday for a weeklong Independence 
Day vacation. 

‘‘We need to get this defense and other 
issues supplemental done before we leave, be-
cause it is critical for nonessential oper-
ations like pilot training, steaming hours, 
fleet exercises,’’ Mr. Lott said, ‘‘I’m very 
worried that by not acting this week on the 
defense supplemental appropriations bill 
we’re asking for more delay and even more 
problems with our defense needs.’’ 

Mr. Daschle has been threatening to cancel 
the Senate’s vacation to compel Republicans 
to finish work on the health care bill. 

Republicans and Democrats have been 
sniping politely about legislative priorities 
ever since the power shift in the Senate. Re-
publican lawmakers have been pressing for 
passage of President Bush’s energy plan, but 
Mr. Daschle has expressed more interest in 
the health-care legislation, as well as in-
creasing the minimum wage and passing a 
hatecrimes bill. 

Mr. Lott said yesterday that Democratic 
leaders do not intend to address the energy 
issue by the end of July. 

Congress is in recess for the entire month 
of August, meaning the Senate would not 
take up the administration’s energy plan 
unitl September at the earliest. 

House and Senate Republicans met with 
White House representatives late yesterday 
and agreed to call attention to Democrats’ 
inaction on an energy plan over the recess 
next week. The meeting took place in the of-
fice of House Majority Whip Tom DeLay, 
Texas Republican. 

Mr. DASCHLE. Madam President, 
Senator STEVENS and Senator BYRD 
came to me a couple of weeks ago and 
asked for a special exemption from the 
understanding we have been working 
under here in the Senate that no offi-
cial action can take place on any legis-
lation until we have broken the im-
passe on the organizing resolution and 
assigned each committee its full com-
plement of members. I, of course, 
agreed, in the interest of urgency, to 
allow the Appropriations Committee to 
work its will and to finish this supple-
mental, which is what it did. I applaud 
both of them for taking the action they 
did. 

The House, of course, has now acted. 
Now it is up to us. A couple of days ago 
the President called me and said: 
Above all, I hope that you will pass the 
supplemental before you leave. I gave 
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CONGRESSIONAL RECORD—SENATE 12309 June 28, 2001 
the President my personal assurance 
that we would pass the supplemental 
here in the Senate before we leave. 

Now I am told that there are some 
who would prefer to take vacation 
rather than finish the work. Madam 
President, we can’t do that. We can’t 
take vacation until the work is done. 
We can’t take vacation until the Pa-
tient Protection Act is done. We can’t 
take vacation until the supplemental is 
done. We can’t take vacation until the 
organizing resolution is done. It is as 
simple as that. 

I will propound a unanimous consent 
request at a later time because I know 
Senator STEVENS wanted to come to 
the floor. We have been working 
through this. As I say, I thought we 
had an agreement. In fact, I was told 
we were able to propound the request 
an hour or so ago. Unfortunately, that 
report apparently was in error. 

I am going to do what we have to do, 
in part because as Senator LOTT has 
said so clearly—and forcefully—the al-
ternative to not acting is to risk what 
the Washington Times has reported, to 
wreak havoc with the military, to keep 
them from getting their job done, to 
actually endanger our military per-
sonnel in some ways. We are not going 
to be accused of endangering the mili-
tary. We have to do what the Presi-
dent, the Commander in Chief, re-
quested. That is what we are doing 
here. 

We will offer the unanimous consent 
request to proceed. If that fails, I will 
file a cloture motion on the motion to 
proceed, and when it ripens we will 
have the vote. But we will have the 
vote. 

Mr. DORGAN. Will the Senator from 
South Dakota yield? 

Mr. DASCHLE. I am happy to yield. 
Mr. DORGAN. I ask the majority 

leader, isn’t it the case that the three 
issues that are outstanding—finishing 
the Patients Protection Act, passing 
the supplemental, and the organizing 
resolution—could be done rather quick-
ly? We have, after all, been debating 
the Patients Protection Act for some 
long while. We have gone through most 
of the major amendments. We started 
debating this issue 5 years ago. It has 
now been on the floor for some while. 
We have done most of the major 
amendments. If we could complete the 
Patient’s Bill of Rights later today we 
could move on to other business. I am 
a member of the Appropriations Com-
mittee. When we passed the supple-
mental bill, it was passed almost with 
no amendments in the House of Rep-
resentatives; that bill is very impor-
tant—we did it with very little debate 
in the full Appropriations Committee. 
The organizing resolution can be com-
pleted, I understand, with perhaps one 
vote. 

It is the case, isn’t it, that all of this 
could be done perhaps this evening if 
we had cooperation? Is that not the 
case? 

Mr. DASCHLE. The Senator is cor-
rect. As I understand it, this bill was 
not subject to amendment in the 
House. It passed overwhelmingly in a 
very short period of time. I don’t know 
why we would have to elongate or un-
necessarily prolong the debate on this 
side. 

Whatever length of time may be re-
quired to consider this bill, we will do 
that. All I am saying is that we have to 
do it before we leave. 

I see both the ranking member of the 
Appropriations Committee and the dis-
tinguished Republican leader are on 
the floor. 

I ask unanimous consent that the 
majority leader, following consultation 
with the Republican leader, may pro-
ceed to the consideration of Calendar 
No. 76, S. 1077, the supplemental appro-
priations bill and that the bill be con-
sidered under the following limita-
tions: That only first-degree amend-
ments in order other than a managers’ 
amendment be the following list which 
is at the desk—I won’t read the list at 
this point—that any listed first-degree 
amendment be subject to relevant sec-
ond-degree amendments, that any time 
limitation for debate on a first-degree 
amendment be specified in this agree-
ment; then any second-degree amend-
ment to that amendment be accorded 
the same time limit; that upon disposi-
tion of the above amendments, the bill 
be advanced to third reading; the Sen-
ate then proceed to the consideration 
of Calendar No. 77, H.R. 2216; that all 
after the enacting clause be stricken 
and the text of S. 1077, as amended, be 
inserted in lieu thereof; that the bill be 
advanced to third reading, and the Sen-
ate then vote on passage of the bill 
with no intervening action or debate. 

Finally, I ask unanimous consent 
that S. 1077 be returned to the cal-
endar. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. LOTT. Reserving the right to ob-
ject, Madam President. 

The PRESIDING OFFICER. The Sen-
ator from Mississippi. 

Mr. LOTT. First of all, I think it is 
important that we dispose of this issue 
as quickly as possible so that we can 
get back to the debate on the amend-
ments that are pending. There are still 
a number of very important amend-
ments that Senators wish to offer with 
regard to the Patients’ Bill of Rights. I 
know the Senator from Nevada has 
been working on this issue and knows 
that. These are substantive and impor-
tant amendments. 

When it was suggested by the Sen-
ator from North Dakota that most of 
the major amendments have already 
been offered and considered, I don’t be-
lieve that is accurate. Of course, I 
guess how important they are is in the 
eye of the beholder or the offeror of the 
amendment. I think it is important 
that we address this issue and get back 

to having debate and hopefully votes 
this afternoon and into the night, how-
ever long it takes to deal with impor-
tant issues that still need to be ad-
dressed. 

We still believe very strongly that 
this bill has not been corrected in 
terms of its major problems in the 
likelihood of loss of coverage and in-
creased premiums, and when, how, and 
where lawsuits are going to be filed in-
stead of making sure patients get the 
health care coverage they need. We can 
resolve this relatively quickly and then 
go back to that. 

With regard to the organizational 
resolution, we continue to exchange 
ideas. I think it is possible that it 
could be handled with only one vote, or 
it may take three, but we are hoping 
we can get that worked out. I know 
there are a couple of letters that are 
being reviewed now on both sides that 
might make it unnecessary to have 
three recorded votes. I think we are 
going to have two letters dealing with 
the question of public disclosure of the 
blue slips which can be used by Sen-
ators to block a judicial nomination. 
There is a strong belief on both sides 
that those should be made public and 
not just handled secretly, as has some-
times been the case but not always the 
case, in the past. 

Also, we are looking to see if we can 
get some agreement in writing that we 
would continue to do what the prece-
dents are with regard to Supreme 
Court nominees. I believe going back 
all the way to 1881, the whole Senate 
has voted on Supreme Court nominees 
even when the committee has voted on 
a tie or negatively. But we are working 
on that, and I would like us to get that 
resolved in the next 24 hours myself. 

With regard to this unanimous con-
sent request, I had really hoped we 
could do it Monday. I thought it could 
have been, I believed it could have been 
done Monday in a very limited period 
of time without this rash of amend-
ments. I think we could have gotten an 
agreement that there be no amend-
ments. That didn’t happen for what-
ever reason. 

Senator BYRD and Senator STEVENS 
had indicated they would like to have 
done it even last night so that we could 
have done it quicker and so we could 
perhaps have gotten into a conference 
with the House. The problem now is 
that if we don’t take this up imme-
diately, right now, we are not going to 
be able to get a conference agreement. 
There is no chance of a conference 
agreement until after the Fourth of 
July recess, even if the Senate should 
act sometime tomorrow or Saturday. I 
really had hoped we could do it earlier 
so we could get into conference, get it 
completed, and send it to the Presi-
dent. That now appears not to be like-
ly, unless the Senate wants to turn 
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CONGRESSIONAL RECORD—SENATE12310 June 28, 2001 
right now to consider this very impor-
tant supplemental appropriations reso-
lution. I would like that to be consid-
ered. 

Failing that, I think we are not going 
to object to agreeing to this unanimous 
consent request, but there are 35 
amendments now—34 or 35. Some of 
them clearly are important to Senators 
involved on both sides of the aisle. Sen-
ator BOND has a couple of them. Sen-
ator BOXER has one I think she prob-
ably feels very strongly about. Sen-
ators CLELAND, ROBERTS, and others 
have amendments with regard to the 
B–1 bomber. Senator CONRAD, I haven’t 
talked to him, but he has one on Turtle 
Mountain Indians. As you look down 
the list, some of them are not just rel-
evant, some of them are amendments 
about which Senators are going to care 
greatly. And it looks to me as if you 
are talking about an extended period of 
time at this point to complete action 
on this legislation. I regret that. 

If we could get an agreement to go to 
it now—I see Senator MCCAIN; I know 
he has an amendment he feels very 
strongly about—if we could do that 
now, maybe we could get some time 
agreements and move to completion. 

I see the distinguished Senator from 
Alaska, the senior member of the Ap-
propriations Committee on the Repub-
lican side, who wants to speak. I am 
glad to yield under my reservation, 
Madam President. 

Mr. STEVENS. Madam President, I 
am here to urge that the Senate take 
the bill up now. I think if we took it up 
now, working with the people who have 
those amendments, we ought to be able 
to finish it today. I think if we finish 
today, the House will stay, and we 
could complete this before the recess. 
If we wait until Monday after the 
House has already gone home, it will be 
very difficult to get them back, even 
from the point of view of getting travel 
arrangements for the House to come 
back on Monday or Tuesday. 

I cannot speak for the chairman, but 
I can say that we both have sought for 
the last 2 weeks to try to have this bill 
become law in time to meet the needs 
of the armed services. Very clearly, 
they have been demonstrated now. 
There is no question that if we do not 
get this bill passed, there is going to be 
an impact on the armed services. I will 
commit myself to both leaders to work 
with all Members to see what we can 
work out, to constrict the time and fin-
ish it tonight, if we can take it up now. 
That might put pressure on the other 
bill, too. 

I urge that the organization resolu-
tion get resolved. I personally say to 
both leaders, my Kenai Peninsula is on 
fire. That is where I want to go fishing 
next week, too. So there is a disaster 
and the urgent call of the pink salmon 
to respond to. 

I pledge myself to work even harder 
than Senator REID does to find some 

way to constrict this time so we can 
vote on this and get it to the House and 
bring it back so we can all vote on the 
bill before we go home. I plead with the 
leaders to let us have the reins for a 
few hours and see what we can do. I 
think we can finish this bill tonight. 

Mr. LOTT. Madam President, under 
my reservation, I will propound as an 
alternative unanimous consent agree-
ment the same proposal the majority 
leader has made, except that in the 
first paragraph under consultation 
with the Republican leader, I would 
add ‘‘may proceed immediately to the 
consideration of Calendar No. 76, S. 
1077.’’ I make that in the form of a 
unanimous consent request. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DASCHLE. Madam President, re-
serving the right to object, I have of-
fered this to our Republican colleagues 
now for several days. I have said, give 
me a definitive list that will allow us 
to finish our work on the Patients’ Bill 
of Rights. We will proceed immediately 
to the supplemental, finish it, and then 
return to the Patients’ Bill of Rights 
with the understanding that we will 
complete work on that as well. 

Unfortunately, our Republican col-
leagues have been unable to do that. 
My offer still stands. Give me a defini-
tive list that we can complete before 
we leave, and I will go immediately to 
the supplemental. I have offered it pri-
vately to Senator LOTT. I have offered 
it to our other colleagues. That offer 
still stands. Until we get that assur-
ance, I will object. 

Mr. LOTT. Under my reservation, I 
have one inquiry. I thought we had a 
definitive list. It may be big, but I 
thought we had a list of amendments 
still pending out there. 

Mr. DASCHLE. I have not seen it. 
Mr. LOTT. We will work on that. 
The PRESIDING OFFICER. Is there 

objection to the original request? 
Mr. REID. While the two leaders are 

here, if I may chime in, first of all, 
Senator DASCHLE has read the impor-
tance of this supplemental. If it is as 
important as has been read into the 
RECORD, it would seem to me the House 
should hang around a little while 
longer. 

I say to the Republican leader and 
our majority leader, I haven’t seen a 
list of amendments. Everybody knows 
we have just a few important amend-
ments to finish the Patients’ Bill of 
Rights. If we are given a list of amend-
ments that is large in number, I don’t 
think that is in keeping with what I 
think should be the general agreement 
to finish the legislation. If we are given 
a list of 10, 20, 30, 50 amendments, I 
suggest to the majority leader, that is 
not part of the deal. We have a few 
amendments left to go. 

Mr. LOTT. If Senator DASCHLE will 
yield to respond briefly, I thought you 
had been given a list. I am going to 

make sure you have it and then we can 
evaluate that and work on it. 

Mr. DASCHLE. Madam President, I 
offer a unanimous consent request that 
the Senate complete its work on the 
Patient Protection Act by 6 o’clock to-
night, and we have final passage by 6 
o’clock tonight. If we can agree to that 
right now, I will move to the supple-
mental at 12 o’clock this afternoon. 

Mr. LOTT. Madam President, I object 
to that. Obviously, I have to consult 
with the managers of the legislation on 
our side about the amendment list, 
which is very long, and I have it now, 
and about what is possible in terms of 
completing it. I don’t think it is pos-
sible at all to set an arbitrary time, in 
view of the very serious amendments 
that are pending on the Patients’ Bill 
of Rights. So I object to that request. 

The PRESIDING OFFICER. The 
original request of the majority leader 
is still pending. Is there objection? 

Mr. STEVENS. Reserving the right 
to object, Madam President, I am con-
strained to say with due respect to the 
leader and the majority leader and ma-
jority whip, I find it very difficult to 
deal with the concept putting ahead of 
this supplemental the completion of 
two very controversial items. We know 
the House is going home, and having 
spent 8 years here on the floor as lead-
er, I can tell you I have never seen the 
time when any Senate could dominate 
the House. We have a bipartisan agree-
ment to go home. They have told me 
they will stay if we get this bill done 
and over there today. 

I do believe that the interest of na-
tional defense should come ahead of 
concepts that we are dealing with here 
in terms of whether it is the Patients’ 
Bill of Rights or organization of the 
Senate. We know people will be told 
they cannot train in July and August 
unless we get this bill done this week. 
It is not something on which we have 
been dilatory. We have been trying for 
a long time. 

I have great respect for the leader 
and the assistant leader, but I cannot 
stay silent and have a concept that be-
cause the leader has stated these 
things must be done, they must be 
done before the supplemental is 
brought up. That is unacceptable to 
this Senator. I think it is unacceptable 
to the Senate. I hope it is. 

I say with great humility now that 
the needs of our people in the armed 
services must come ahead of concepts 
of scheduling or prerogatives here on 
the floor. These needs are very real. We 
have twice held hearings now where 
the chiefs have told us what is going to 
happen if this bill is not signed by the 
President before the Fourth of July. 

Even the concept of taking up and 
passing it now and letting it wait for 
the House to come back is unaccept-
able to me because, again, we all travel 
and we know you can’t let the House go 
home and expect they will come back 
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CONGRESSIONAL RECORD—SENATE 12311 June 28, 2001 
here on July 3 just before the Fourth of 
July. You can’t travel in this country 
that easy during that period. 

So I plead with the Senate, let us 
proceed with this bill. We should put 
aside all other desires. There is no 
timeframe on the Patients’ Bill of 
Rights that matters to this country. It 
is a bill that must be passed, and I am 
going to vote for it. But it does not 
have the urgency of this supplemental. 

This supplemental deals with more 
than that. It now deals with matters 
that are emergencies coming out of the 
disasters that have happened in this 
country this spring. 

I hope the leader will accept my com-
ment that I mean no offense to him. I 
have served under several leaders, and 
I admire both Senator DASCHLE and 
Senator REID for what they are doing. 
But it is unacceptable to me to say no 
in terms of a request that has come on 
a bipartisan basis to put this bill aside 
for a few hours and pass a bill as im-
portant to the military of this country 
as is this supplemental. 

The PRESIDING OFFICER. The ma-
jority leader is recognized. 

Mr. DASCHLE. Madam President, I 
remind my dear friend and colleague, 
the Senator from Alaska, in 1999, we 
took up the Patients’ Bill of Rights 
under a unanimous consent request and 
passed it in 4 days, with 17 amend-
ments. Now we are told we can’t do it 
in 2 weeks. While we may differ on 
whether the supplemental is more or 
less important than the Patients’ Bill 
of Rights, I would hope we could all 
agree that completing action before we 
leave on a supplemental dealing with 
the safety of our troops is a top pri-
ority. The Pentagon places an extraor-
dinary priority on this legislation—so 
much so that the Commander in Chief 
called me to ask that it be done this 
week. Certainly we can agree it is more 
important than fishing or any other 
kinds of vacation we could be taking 
next week. While there may be some 
differences on other issues, I would 
think there would be unanimity that 
getting the supplemental done is more 
important than taking a vacation. 

So that is what the issue is. We are 
not going to take a vacation until we 
have completed action on the supple-
mental. We are not going to leave until 
this is done. This is something that not 
only has been requested by the Pen-
tagon but by the Commander in Chief 
as well; I would hope if the President 
makes additional calls, he will call the 
House and say: Don’t leave until we get 
this done. You have heard the Pen-
tagon. Don’t leave until this is done. 
Vacations are secondary to work. We 
have to get it done. 

I yield the floor. 
The PRESIDING OFFICER. Has an 

objection been heard? 
Mr. STEVENS. Reserving the right 

to object, that is a little bit of a cheap 
shot. I am not talking about a vaca-

tion. I am willing to stay here as long 
as any other Senator. I am talking 
about the realities of the House. Lead-
er, I am not going to forget that. That 
was a cheap shot, and for the time 
being, I object to the request. 

The PRESIDING OFFICER. Objec-
tion is heard. 

AMENDMENT NO. 831 
The PRESIDING OFFICER. Who 

yields time on the amendment? The 
Senator from Missouri. 

Mr. BOND. Madam President, I re-
serve the remainder of my time. I be-
lieve there is more time on the other 
side. I want to give the other side their 
remaining 19 minutes, but I believe we 
only have 2 minutes. I reserve those 2 
minutes for the end of the debate, and 
I do have a couple of minutes after 
they have had an opportunity to 
present their case. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Madam President, with 
the consent of Senator KENNEDY, I 
yield myself such time as I may con-
sume, recognizing the Senator from 
North Dakota wishes to be recognized. 
I will not take long. 

Many years ago, before I came to 
Congress, I practiced law. I was a law-
yer. I was a trial lawyer. I am very 
proud of that fact. 

With that brief background, I re-
ceived a call last night from a lifetime 
friend. I have not talked with him in a 
while, but we went to high school to-
gether. We played ball together. We 
were inseparable friends. He did not 
have my phone number. I had moved. 
He called my office and said it was ur-
gent. 

He called because his son was in trou-
ble. Why? Because they had hired a 
cheap lawyer. His son was in trouble, 
and they hired a cheap lawyer. The 
young man is now in jail. 

My friend from Missouri is a lawyer, 
a fine lawyer, I am sure. I refer to the 
pending amendment as the ‘‘cheap law-
yers amendment.’’ You cannot find de-
cent lawyers to take a case for 15 per-
cent. Almost 50 percent of the cases in 
our Federal court system take 4 years 
to litigate, with files stacked as high 
as my desk. People work to prepare 
those papers representing people who 
are injured, hurt, and need an attorney. 
That is why we have contingent fees. It 
is hard to find lawyers to take even a 
good contingent fee case because they 
have to consume so much time and ef-
fort. 

Of course, there are some people who 
are paid too much, I am sure, because 
they put in the time and it is a contin-
gent fee. I sold my home in Virginia 
within the past year. The woman who 
sold my home was a good realtor. I 
tried to find the best I could. I signed 
a contract with her. She made a ton of 
money on my home. She worked about 
a week. I don’t know, but she probably 
took a lot of time off during that week. 

My home sold in a week. She made a 
lot of money for the few hours she 
spent on my home, but that is the way 
America works. 

If we have people who need help, we 
need to have the full panoply of law-
yers available so they can get a good 
lawyer. 

My friend from Iowa had a chart and 
peeled off medical bills: These people 
are going to get their medical bills. 
Well, isn’t that too bad. If someone 
does something wrong, should they not 
pay your medical bills? Do you need to 
have a lotto, as he says, a lottery to 
get your medical bills paid? I hope not. 

We have heard mentioned several 
times, if we are concerned about attor-
ney’s fees, how much are these attor-
neys for these big HMOs making to pre-
vent people from getting medical care? 
Let’s take a look at that. 

We talk about these cases in the ab-
stract, but the fact is that attorneys, 
whom everyone wants to hate, are nec-
essary; they help. I am proud of the 
fact I was a lawyer. I have four sons. 
Every one of them is a lawyer, and I 
am proud of the fact that they followed 
in the footsteps of their father. My 
daughter is a schoolteacher. She mar-
ried a lawyer. I am very happy for that. 

We do not have to be shameful, con-
cerned, or embarrassed about some 
lawyers getting paid a contingent fee. 
That is how people who are injured and 
hurt are allowed to take those cases. 

Fifteen percent will discourage rep-
resentation by good lawyers. My 
friends on the other side of the aisle 
talk about the sanctity of contracts. 
Why do we want to step in and tell 
States what lawyers can be paid based 
on a contract they get? 

This amendment is only to protect 
HMOs, as all the other amendments 
from the other side, to try to derail 
this legislation. This amendment is a 
frivolous amendment. It has nothing to 
do with the merits of this legislation. 

Mr. DORGAN. Mr. President, will the 
Senator from Nevada yield? 

Mr. REID. I will be happy to yield to 
my friend from North Dakota. 

Mr. DORGAN. The Senator from Ne-
vada and I had a brief discussion pre-
viously about this issue. He is correct 
that this amendment attempts to limit 
the ability of patients to hold HMOs 
accountable. 

The discussion by those on the other 
side who have offered this amendment 
talks about lawyers in a pejorative way 
on behalf of patients. Does the Senator 
know of any attempts by those who 
have offered this amendment to limit 
HMOs, managed care organizations, 
from using lawyers, or is this just say-
ing we will limit patients from using 
an attorney to go after a managed care 
organization that did not provide the 
care they promised, but we will not 
limit managed care organizations from 
using attorneys to do whatever they 
want to do? 
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Mr. REID. Madam President, I an-

swer as follows: Of course, there is 
nothing in the way of amendment to 
limit what attorneys for these wealthy, 
big, sometimes brutal HMOs are paid. 
But remember, I say to my friend, that 
people who are seeking help from a 
lawyer are looking for a lawyer who 
will do it not on an hourly basis but 
who will do it on what is called a con-
tingent-fee basis. They have no money 
to hire one of the big HMO lawyers, so 
they look around and find somebody 
who will take their case on a contin-
gent-fee basis. 

I say to my friend, a 15-percent con-
tingent fee will not get a good lawyer. 
It will be like my dear friend who 
called me last night. In effect, the cli-
ent will not wind up in jail but will end 
up with no compensation. 

Mr. DORGAN. I ask my friend from 
Nevada to yield further for a question. 

Mr. REID. I will be happy to yield to 
my friend for a question. 

Mr. DORGAN. Is it not the case that 
this entire process, this debate on the 
Patient Protection Act, is an attempt 
to balance things a bit; that patients 
do not have the ability to confront a 
big managed care organization? 

The Senator from Nevada knows the 
story we have talked about coming 
from his State: Christopher Roe, a cir-
cumstance where a 16-year-old boy was 
fighting cancer at the same time he 
was fighting his managed care organi-
zation for treatment and care he need-
ed. That is not a fair fight, asking a 
young boy to fight an insurance com-
pany and fight for his life at the same 
time. That young boy lost his life on 
his 16th birthday. 

The question is, Do those patients 
and their families have the right to get 
an attorney to hold the managed care 
organization accountable to deliver the 
care they promised? Do they have that 
right? 

We have an amendment pending that 
says: No, we are going to limit the 
rights of the patients, we are going to 
limit the rights of citizens, but we are 
not interested in limiting the rights of 
the managed care organizations be-
cause we want to stand for them rather 
than standing for patients, and that is 
the issue. 

Mr. REID. In answer to my friend, I 
have a CRS report that talks about 
awards of attorney’s fees by Federal 
courts and Federal agencies. It is big. I 
know of no other Federal attorney fee 
statute that affects a State system. 

This amendment is wrong. I appre-
ciate very much my friend from North 
Dakota, who is not a lawyer, standing 
up and speaking for the injured people 
and the potentially injured people of 
America. 

Mr. KENNEDY. Madam President, I 
ask for 3 minutes. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Madam President, I 
rise in opposition to the amendment 

that has been offered. We have seen the 
efforts of the HMOs to undermine this 
legislation in different ways over the 
last few years. We were unable to bring 
this matter up for consideration by the 
Senate and get full consideration of the 
bill when we wanted to. This happened 
even during the last term when a ma-
jority of the Members would have sup-
ported a good, tough, effective Pa-
tients’ Bill of Rights. We have seen 
over the past days constant efforts to 
undermine this legislation. 

We see another effort to try to appeal 
to the Members about the excessive-
ness of decisions made in the courts to 
reimburse individuals in terms of 
wrongdoing by other industries. 

The fact is, as we are reminded by 
our colleagues, we have spent 3 days 
talking about the sanctity of the con-
tract between the HMO and the pa-
tient. We have had amendment after 
amendment saying, look, this is enor-
mously important. We do not want to 
permit any changes in that contract. 
We want to stick with that contract. 
We want to hold to that contract. Now 
with the Senator’s amendment we are 
saying basically that we are going to 
ride roughshod over contracts that are 
decided, permitted, and authorized by 
law in the States between attorneys 
and their clients. 

I have listened a great deal to talk 
about how Washington doesn’t know 
best; how we don’t want just one solu-
tion to solve all of our problems. We 
had that debate early this morning and 
last night. We now have one solution: 
to override States in terms of what de-
cision the States make for compensa-
tion going to court. 

The fact is, how many working fami-
lies, and how many middle-income 
families are going to be able to go out 
and hire lawyers? For the time it will 
take to get some kind of recovery after 
they have been wronged, how many are 
going to be able to do that and follow 
this through the State courts? How 
many will be able to do it after they 
have been hurt, after their child has 
been disabled, after a wife or husband 
has been killed? How many? Very few. 
The fact is, they are not going to be 
able to be compensated unless they are 
able to convince a jury they are right, 
that there has been wrongdoing. 

Does that bother people in the Sen-
ate? Evidently it does. There are only a 
very few Americans who can afford the 
high-priced lawyers to go into court 
and pursue this. This amendment un-
dermines it for the rest of the people. 
It undermines it for working families, 
undermines it for middle-income fami-
lies. That is the record. That is what 
has been done. 

It doesn’t surprise me. We have seen 
the powerful special interests overturn 
ergonomic regulations which were 
there to protect working families. 
Then we have the undermining of fund-
ing for the enforcement for protecting 

our air. There has been undermining of 
funding for protecting OSHA, effec-
tively cutting back on the protection 
of workers. We are undermining regula-
tions to protect workers, undermining 
the enforcement mechanism to protect 
consumers, and now they want to take 
this right away from individuals who 
will be harmed because of HMOs. 

It is a common pattern. It is all tar-
geted by the major financial special in-
terests versus the consumer. That is 
what this is about. They don’t like to 
hear about it. They keep offering 
amendments that are couched in other 
language about all the people that will 
be unemployed. However, it is the 
power of the HMOs against the little 
guy. 

This amendment says the little guy 
will not be able to defend their inter-
ests in court. That is what this is 
about. 

Make no mistake. They can’t deal 
with us in giving protections to the 
consumers. They are going to take 
them away by denying them the rights 
to enforce them. That is what this is 
about. 

Expect that after we have this per-
centage, it will go a little higher, and 
then try to go even higher. Every time 
it does, it is an insult to middle-income 
and working families and individuals 
who will be harmed. Make no mistake, 
it is another assault on the funda-
mental protections of this act. That is 
what this amendment is about. I hope 
it will be defeated. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BOND. How much time remains? 
The PRESIDING OFFICER. The Sen-

ator from Missouri has 3 minutes. 
Mr. BOND. I want to respond. Does 

the other side desire more time? 
Mr. KENNEDY. I don’t think so. It 

depends on what the Senator says. We 
don’t intend to at this time. 

Mr. BOND. How much time remains 
on the other side? 

The PRESIDING OFFICER. Five and 
a half minutes. 

Mr. BOND. I yield myself the remain-
ing time. I think some of the things 
that have been said deserve to be an-
swered. 

Our efforts are not to undermine a 
bill but to deal with very bad provi-
sions in the bill which skipped the 
committee, did not go through com-
mittee markup. We are marking up a 
bill now which we should have marked 
up in committee. It has come to the 
floor and we are a committee of the 
whole. 

There are things that are in there 
that are very bad for patients, employ-
ees, particularly of small business. 
Why are we inserting the Federal Gov-
ernment into restricting attorney’s 
fees? The States in this Nation have 
limited attorney’s fees because they 
recognize the abuses of the trial law-
yers. Under this bill, we are inserting 
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the Federal Government into areas 
that the States have already acted on, 
and they have acted on them and pro-
vided limits on the amount that trial 
attorneys can take so the injured party 
can recover. 

We have heard about the powers of 
special interests. Let me state who the 
special interests are that have a big 
stake in this, the four top trial lawyer 
PACs: Trial Lawyers Association of 
America; Williams & Bailey; Ness, 
Motley; and Angelos Law Offices, have 
given over $8 million, more money than 
all the HMOs together have given in 
politics. 

If you want to talk about special in-
terests, there are special interests on 
the other side, as well. 

We believe the measures we brought 
forth are good for employees, for peo-
ple who not only want to be able to ap-
peal the decision of an HMO, but they 
want to have health coverage. 

Somebody suggests there have not 
been problems with fee structures. 
They are not in this bill. We know from 
the State experiences that there can be 
a tremendous amount of wasted 
money. 

I urge my colleagues to support this 
measure. 

I yield to my distinguished colleague 
from Tennessee. 

Mr. FRIST. Madam President, I rise 
in support of the Bond amendment. 
This is a Patients’ Bill of Rights and 
we should focus on the patient. We are 
talking about a patient who has been 
harmed or injured, gone through an ap-
peals process and through the court. If 
there is a multimillion-dollar suit, it 
should be to help the patient, not to 
fund the pockets of the trial lawyers. 

This is a Patients’ Bill of Rights, not 
a trial lawyer bill of goods. 

Mr. KENNEDY. Madam President, 
every time you pay the HMO lawyers, 
that comes out of patient protections. 
So the point raised is, if you put a limi-
tation on the trial lawyers because 
they are going to get the benefits, why 
not put a limitation on the attorneys 
for the HMOs so it doesn’t come out of 
patient protections? 

But they won’t do it. They won’t do 
it. 

I yield the remainder of our time. 
Mr. REID. What is the matter before 

the Senate now? 
The PRESIDING OFFICER. Amend-

ment No. 831. 
Mr. REID. All time is yielded back? 
The PRESIDING OFFICER. Time has 

been yielded back. 
Mr. REID. I move to table the 

amendment, and I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. The question is on agreeing to 
the motion. 

The clerk will call the roll. 
The legislative clerk called the roll. 
The result was announced—yeas 62, 

nays 38, as follows: 

[Rollcall Vote No. 204 Leg.] 
YEAS—62 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Cochran 
Collins 
Conrad 
Corzine 
Crapo 
Daschle 
Dayton 

DeWine 
Dodd 
Domenici 
Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Graham 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 
Lieberman 

Lincoln 
McCain 
Mikulski 
Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Shelby 
Specter 
Stabenow 
Thompson 
Torricelli 
Warner 
Wellstone 
Wyden 

NAYS—38 

Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Craig 
Ensign 
Enzi 
Fitzgerald 
Frist 

Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McConnell 

Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Smith (NH) 
Smith (OR) 
Snowe 
Stevens 
Thomas 
Thurmond 
Voinovich 

The motion was agreed to. 
Mr. KENNEDY. I move to reconsider 

the vote and I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. WARNER. Madam President, I 
ask unanimous consent the order for 
the quorum call be rescinded. 

Mr. REID. Objection. 
The PRESIDING OFFICER. Objec-

tion is heard. 
The clerk will continue the call of 

the roll. 
The assistant legislative clerk con-

tinued the call of the roll. 
Mr. WARNER. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection it is so ordered. 

AMENDMENT NO. 833 
Mr. WARNER. Madam President, in 

consultation with the managers of the 
bill, it has been indicated to me this 
will be an appropriate time for this 
amendment to be raised. I send it to 
the desk and ask that it be given im-
mediate consideration. However, we 
have to set aside, as I understand it, 
the standing order with regard to the 
Snowe amendment. I first ask unani-
mous consent that it be set aside. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Madam President, reserv-
ing the right to object—and I will not 

object—we have been in consultation 
for the last hour or so. Senator SNOWE 
of Maine is in the process of having her 
amendment drafted. She is a half hour 
away from being able to present some-
thing in writing that we can give to 
the Senator from New Hampshire. I 
have no objection. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will report. 
The legislative clerk read as follows: 
The Senator from Virginia [Mr. WARNER] 

proposes an amendment numbered 833. 

Mr. WARNER. Madam President, I 
ask unanimous consent that reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To limit the amount of attorneys’ 

fees in a cause of action brought under this 
Act) 
On page 154, between lines 2 and 3, insert 

the following: 
‘‘(11) LIMITATION ON AWARD OF ATTORNEYS’ 

FEES.— 
‘‘(A) IN GENERAL.—Subject to subparagraph 

(C), with respect to a participant or bene-
ficiary (or the estate of such participant or 
beneficiary) who brings a cause of action 
under this subsection and prevails in that ac-
tion, the amount of attorneys’ fees that a 
court may award to such participant, bene-
ficiary, or estate under subsection (g)(1) (not 
including the reimbursement of actual out- 
of-pocket expenses of an attorney as ap-
proved by the court in such action) may not 
exceed the sum of the amounts described in 
subparagraph (B). 

‘‘(B) AMOUNTS DESCRIBED.—For purposes of 
subparagraph (A), the amounts described in 
this subparagraph are as follows: 

‘‘(i) With respect to a recovery in a cause 
of action described in subparagraph (A) that 
does not exceed $100,000, the amount of attor-
neys’ fees awarded may not exceed an 
amount equal to 1⁄3 of the amount of the re-
covery. 

‘‘(ii) With respect to a recovery in such a 
cause of action that exceeds $100,000 but does 
not exceed $500,000, the amount of the attor-
neys’ fees awarded may not exceed an 
amount equal to 25 percent of such excess re-
covery above $100,000. 

‘‘(iii) With respect to a recovery in such a 
cause of action that exceeds $500,000, the 
amount of the attorneys’ fees awarded may 
not exceed an amount equal to 15 percent of 
such excess recovery above $500,000. 

‘‘(C) EQUITABLE DISCRETION.—A court in its 
discretion may adjust the amount of an 
award of attorneys’ fees required under sub-
paragraph (A) as equity and the interests of 
justice may require. 

On page 170, between lines 21 and 22, insert 
the following: 

‘‘(9) LIMITATION ON ATTORNEYS’ FEES.— 
‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, or any arrangement, 
agreement, or contract regarding attorneys’ 
fees, subject to subparagraph (B), a court 
shall limit the amount of attorneys’ fees 
that may be incurred for the representation 
of a participant or beneficiary (or the estate 
of such participant or beneficiary) who 
brings a cause of action under paragraph (1) 
to the amount of attorneys’ fees that may be 
awarded under section 502(n)(11). 

‘‘(B) EQUITABLE DISCRETION.—A court in its 
discretion may adjust the amount of attor-
neys’ fees allowed under subparagraph (A) as 
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equity and the interests of justice may re-
quire.’’ 

Mr. WARNER. Madam President, I 
will do something unusual. I am actu-
ally going to read the amendment my-
self such that colleagues and those ob-
serving floor operations from their of-
fices can have a clear understanding of 
exactly what is in the amendment. 

Further, I do not desire to consume a 
great deal of time in the debate be-
cause we have just had a very thorough 
debate on the generic subject of attor-
ney’s fees. Therefore, the Senate has 
pretty well framed in their minds the 
parameters in which they will or will 
not accept an amendment that has the 
effect of, in my judgment, preserving a 
reasonable amount of attorney’s fees 
and at the same time allowing such 
awards as those attorneys obtain for 
their clients to be given; again, with 
the thought that it is a Patients’ Bill 
of Rights and they have a right to get 
a reasonable amount of such recovery 
as is obtained from them. 

I shall read from the amendment—it 
is very short—and say a few words, and 
then rest my case: 

On page 154, insert the following: 
Limitation on award of attorneys’ 
fees—— 

(A) In general.—Subject to subparagraph 
(C), with respect to a participant or bene-
ficiary (or the estate of such participant or 
beneficiary) who brings a cause of action 
under this subsection and prevails in that ac-
tion, the amount of attorneys’ fees that a 
court may award to such participant, bene-
ficiary, or estate under subsection (g)(1) (not 
including the reimbursement of actual out- 
of-pocket expenses of an attorney as ap-
proved by the court in such action)— 

In other words, that would be award-
ed by the court without any restriction 
except to the court itself—— 
may not exceed the sum of the amounts de-
scribed in paragraph (B). 

The sums I am about to recite, we 
carefully researched all types of ac-
tions similar to this to get a scale of 
attorney fees which I felt was clearly 
reasonable. 

(B) Amounts Described.—For purposes of 
subparagraph (A), the amounts described in 
this subparagraph are as follows: 

(i) With respect to a recovery in a cause of 
action described in subparagraph (A) that 
does not exceed $100,000, the amount of the 
attorneys’ fees awarded may not exceed an 
amount equal to one-third of the amount of 
the recovery. 

In years previous to coming to the 
Senate and other various jobs, I was 
actually a member of the bar and prac-
ticed law. I was assistant U.S. attorney 
in a modest trial practice myself. That 
has sort of been a standard for many 
years in the bar, the one-third. 

(ii) With respect to recovery in such a 
cause of action that exceeds $100,000 but does 
not exceed $500,000, the amount of the attor-
neys’ fees awarded may not exceed an 
amount equal to 25 percent of such excess re-
covery above $100,000. 

(iii) With respect to recovery in such a 
cause of action that exceeds $500,000, the 

amount of the attorneys’ fees awarded may 
not exceed an amount equal to 15 percent of 
such excess recovery above $500,000. 

(C) Equitable discretion.—A court in its 
discretion may adjust the amount of an 
award of attorneys’ fees required under sub-
section (A) as equity and the interests of jus-
tice may require. 

In other words, a judge may look at 
this fee schedule and decide, this par-
ticular counsel has done a great deal of 
work and, therefore, I believe I should 
raise his fee within the parameters of 
the section itself. 

Further: 
(9) Limitation on Attorneys’ Fees.— 
(A) In general.—Notwithstanding any 

other provision of law, or any arrangement, 
agreement, or contract regarding attorneys’ 
fees, subject to subparagraph (B), a court 
shall limit the amount of attorneys’ fees 
that may be incurred for the representation 
of a participant or beneficiary (or the estate 
of such participant or beneficiary) who 
brings a cause of action under paragraph (1) 
to the amount of the attorneys’ fees that 
may be awarded under section 502(n)(11). 

(B) Equitable discretion.—A court in its 
discretion may adjust the amount of attor-
neys’ fees allowed under subparagraph (A) as 
equity and interests of justice may require. 

This amendment simply sets, in my 
judgment, a reasonable category of 
fees. I have tried, as best I can, not to 
tread, by virtue of States rights, on the 
right of the State to administrate its 
own bar and the like. I felt that discre-
tion should be given to the trial judges, 
Federal and State, such as they can ad-
just that schedule of fees as they see 
fit. 

The Senate, again, has, in a very 
thorough discussion under the Bond 
amendment, covered these issues and 
has in mind, again, its own framework 
wherein we can legislate on this matter 
by amendment or not legislate. 

At this point, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Arizona. 
Mr. MCCAIN. Madam President, I 

thank the Senator from Virginia for 
his efforts. I think there is an agree-
ment that there needs to be a cap on 
attorney’s fees. It is my strong sense 
and belief that if we had a cap of 33.3 
percent that applied to Federal and 
State courts, that would be accepted 
by the majority of this body. 

What I worry about is us just going 
back and forth with escalating amend-
ments. There are very few benefits of 
old age. One of them is to remember 
what happened in the past. When we 
were doing the tobacco bill, we had 
amendment after amendment, a series 
of amendments, on caps on lawyer’s 
fees. It got a little ludicrous. We fi-
nally had a majority vote for $1,000 an 
hour. It was clearly not an effort at 
legislating, but it was an effort at some 
kind of political advantage. I know 
that is not the intention of the Senator 
from Virginia. 

I hope that once this is debated and, 
if it is not accepted, that perhaps we 
could move to an amendment after 

Senator Snowe’s amendment that 
would be around 33.3 percent, State, 
Federal court, end of it. That is going 
to make everybody unhappy, but I 
think it would be something that we 
could all support and then get this 
issue off the table and get to the very 
important issues such as resolution of 
exhaustion of appeals that Senators 
THOMPSON and EDWARDS are working 
on, liability issues. Senator FRIST has 
some important amendments, again, on 
liability issues, which we are nar-
rowing down. 

Hopefully, we can move forward. I 
thank the Senator from Virginia for 
his input. 

Mr. WARNER. Madam President, if I 
might reply to my friend and col-
league, there was no intention of the 
Senator from Virginia to repeat what 
is an historically important case on to-
bacco. I studied that case very care-
fully. There were, I think, three votes. 
My recollection is it was $4,000 per 
hour, at which time the Senate finally 
accepted. I would not participate in 
such a process. I just struck the one- 
third for the lower amounts of the re-
covery and basically scaled it to 25 and 
the other percentage as the rate of re-
covery increase. I would be happy to 
work with colleagues. 

It goes to the question of just how 
much will be eventually given to the 
recipients who need these funds. 

Mr. REID. Will the Senator yield for 
a question? 

Mr. WARNER. Yes, of course. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. The Senator from Arizona 

and the Senator from Virginia are on 
the right track. 

This amendment, with all due respect 
to my dear friend from Virginia, is 
really—we have another 15-percent lim-
itation in here above a certain amount. 
I think that the most expeditious thing 
to do would be to set this aside, for the 
time being, and get some of the law-
yers and nonlawyers to sit down and 
see if they can work out something ac-
ceptable to the managers. I am sure if 
it were acceptable to the managers, we 
could accept this. 

I ask my friend from Virginia, who 
believes he has talked enough on this, 
that we withdraw this amendment, for 
the time being, in anticipation of 
working something out that is clear 
and more concise. 

Mr. WARNER. That is exemplified by 
the leadership the Senator shows time 
and time again on this floor. I don’t 
view this as a partisan issue. This is an 
honest effort by the Members of the 
Senate to recognize that individuals 
should be given their rewards and the 
attorneys should be given fair com-
pensation. Therefore, Madam Presi-
dent, unless other Senators wish to 
speak at this time, I will—— 
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Mr. MCCAIN. If the Senator will 

yield, I say to my colleague from Vir-
ginia, if the outcome of this amend-
ment is not to the Senator’s satisfac-
tion, then I hope we can enter into ne-
gotiations that on a reasonable level— 
again, I just plucked 331⁄3 percent be-
cause it is in there in one category, 
across the board, simple, two lines, and 
perhaps we can move on. 

I know the Senator from Virginia, as 
well as the rest of us, doesn’t want to 
be hung up on a series of votes that are 
iterations over the same issue. It seems 
that we can sit down and come to some 
reasonable agreement, which the other 
side of the aisle would strongly resist 
applying to State court, and this side 
would resist it on Federal court. It is 
something to have a substantial major-
ity vote for. I hope the Senator agrees 
to enter into those negotiations. 

Mr. WARNER. Madam President, I 
ask for the yeas and nays before I take 
the action. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is not a sufficient second. 
Mr. REID. Madam President, if the 

Senator really wants a vote on this, we 
will be happy to give it to him right 
now. I don’t think it is the right thing 
to do. I suggest to the manager and my 
friend from Virginia, why don’t we set 
this aside for a few minutes to see if we 
can work something out to get the 
matter resolved. I think as the Senator 
from Arizona indicated—— 

Mr. WARNER. I am agreeable. I ask 
unanimous consent that this amend-
ment be set aside. 

The PRESIDING OFFICER. Without 
objection, the amendment is set aside. 

The Senator from Nevada. 
Mr. REID. Madam President, I sug-

gest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. REID. Madam President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mrs. 
CLINTON). Without objection, it is so 
ordered. 

Mr. REID. Madam President, it is my 
understanding, under the order that is 
in effect, we will go to the Snowe 
amendment with the purpose of offer-
ing the amendment under a 4-hour 
time agreement. 

The PRESIDING OFFICER. The Sen-
ator is correct. 

The Senator from Maine. 
AMENDMENT NO. 834 

(Purpose: To modify provisions relating to 
causes of action against employers) 

Ms. SNOWE. Madam President, I 
send an amendment to the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Maine [Ms. SNOWE], for 
herself, Mrs. LINCOLN, Mr. DEWINE, Mr. NEL-

SON of Nebraska, Mr. SPECTER, and Mr. 
MCCAIN, proposes an amendment numbered 
834. 

Ms. SNOWE. Madam President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The text of the amendment is lo-
cated in today’s RECORD under 
‘‘Amendments Submitted.’’) 

Ms. SNOWE. Madam President, I rise 
today to offer an amendment along 
with my colleagues Senator DEWINE, 
Senator LINCOLN, and Senator NELSON, 
who worked so hard, so diligently in 
crafting this compromise. Senator 
MCCAIN and Senator SPECTER are co-
authors of this amendment as well. 

The amendment we are offering 
today is designed to bridge the gap 
that exists between the supporters of 
the McCain-Edwards-Kennedy approach 
to employer liability in the Breaux- 
Frist-Jeffords bill. 

I commend Senators MCCAIN, ED-
WARDS, and KENNEDY for their willing-
ness as well as their patience to work 
with us on resolving the many issues 
that are associated with employer li-
ability. 

Everyone involved has had the same 
goal essentially, and that is to protect 
employers from liability when they are 
not participating in making decisions 
concerning the health care of employee 
beneficiaries. 

The discussion has really focused on 
how best to achieve that goal. This is 
an incredibly complex liability issue 
that has far-reaching consequences, 
and everyone who has been part of this 
discussion and this effort to reach this 
consensus recognizes that fact and has 
worked in good faith to arrive at a so-
lution that we can live with and, more 
importantly, employers can live with 
and not denying care that patients 
rightly deserve. 

This is an issue that is significant on 
a number of different levels. First of 
all, to what extent will employers that 
voluntarily offer health insurance be 
exposed to liability. To what extent 
will employers be involved in the deci-
sionmaking process in terms of the 
provisions of health care for their em-
ployee beneficiaries, and perhaps more 
important, will patients have legal re-
course should they have a grievance 
concerning the care they receive 
through their health care plan. 

The goal we all share in designing 
and crafting this amendment to the 
McCain-Kennedy-Edwards legislation 
is how best we protect patients for 
their medical care without creating an 
expansive bureaucracy adding to the 
cost of providing that health care and 
generally creating an incentive to 
drive away employers from providing 
health care insurance to their employ-
ees which, as I said earlier, they do so 
on a voluntary basis. We should be 
commending employers for providing 
these benefits, not penalizing them. 

We should also take great care to 
write a provision under which employ-
ees remain insured through their em-
ployers, while also protecting the em-
ployees’ rights under their health in-
surance plans. What we do not want to 
do is create unintended consequences 
for employers by leaving legal ques-
tions open that can leave employers ex-
posed to liability over matters in 
which they have no control and over 
matters in which they have not partici-
pated and having the resulting deci-
sion. 

That is all the more significant when 
we realize there are more than 43 mil-
lion Americans who remain without 
any insurance, and of those who have 
insurance, employers voluntarily pro-
vide health coverage to more than 172 
million Americans. Obviously, what we 
do today is significant, and it will mat-
ter. 

We cannot afford to have employers 
suddenly opting out of providing insur-
ance to their employees because we do 
not want to create the unintended con-
sequence that adds to the rolls of the 
uninsured in America. I think that is 
something on which we all can agree, 
and that is a very real risk. In fact, 
there was a recent poll taken of busi-
nesses in America, and it said that 57 
percent of small businesses said they 
would drop coverage rather than risk a 
lawsuit. 

As one businessman in my State 
wrote to me recently: 

We’re not an HMO or an insurance com-
pany. We are an employer. We cannot afford 
the time, expense, and aggravation of litiga-
tion. And, please, make no mistake, that is 
what this is about. 

So we approach the issue of recon-
ciling the differences between the two 
approaches by addressing the question: 
What language will deliver us to that 
mutual goal? We assess what was real-
ly the best qualities of the McCain-Ed-
wards-Kennedy legislation, as well as 
the Breaux-Frist-Jeffords issues. 

Ultimately, the solution we came to 
was a melding of the two approaches. 
The result was to provide employers 
with varying levels of liability protec-
tion depending on their involvement in 
the decisionmaking process but regard-
less, patients will have the legal re-
course they deserve, no matter what. 

There are many other issues that 
need to be resolved in this legislation. 
I realize this represents one facet, the 
liability question, that has been raised 
by others with respect to this legisla-
tion, and this is not intended to ad-
dress all of those questions, but clearly 
it does address a most important issue 
when it comes to subjecting employers 
to litigation and liability. 

Let me take a moment to explain the 
differences between the McCain-Ed-
wards-Kennedy legislation and the 
Breaux-Frist-Jeffords approach and the 
approach we are taking in the amend-
ment we have offered to S. 1052 and 
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how our amendment affects the under-
lying legislation and addresses the con-
cerns that have been raised about the 
net legal impact on employers. 

Essentially, there are several cat-
egories we are attempting to address 
today when it comes to employer-spon-
sored health care insurance. 

First, there are employers that con-
tract with an insurance company that, 
in turn, pays beneficiary claims and 
administers the plans and the benefits. 

Second, there are employers that 
fund a plan but leave the actual admin-
istration of the plan to an outside enti-
ty, generally an insurance company. 

Third, there are those who both self- 
insure and self-administer, in essence 
creating their own insurance company 
within their existing business. 

The McCain-Edwards-Kennedy legis-
lation as written allows a suit against 
any employer if it directly participates 
in a decision that harms or results in 
the death of a patient. Direct partici-
pation is defined as the actual making 
of a medical decision or the actual ex-
ercise of control in making such a deci-
sion or in the conduct constituting the 
failure. 

The bill then goes on to offer specific 
circumstances that do not constitute 
direct participation, including any par-
ticipation by the employer or other 
plan sponsor in the selection of the 
group health plan or health insurance 
coverage involved or the third party 
administrator or other agent, or any 
engagement by the employer or other 
plan sponsor in any cost-benefit anal-
ysis undertaken with the selection of 
or continued maintenance of the plan 
or coverage involved. 

While the bill language does not pro-
vide an exhaustive list of exceptions, it 
does allow an employer to offer into 
evidence in their defense that they did 
not directly participate in decisions af-
fecting the beneficiaries of the health 
care plan. 

That suggests while employer protec-
tions would be provided under the leg-
islation, an employer would still have 
to go to court to make its defense. As 
with any such legal language, direct 
participation obviously can be open to 
legal interpretation, and that precisely 
is the circumstance which we are seek-
ing to avoid and prevent. 

Under the Breaux-Frist-Jeffords leg-
islation that was introduced, the lan-
guage provides for a designated deci-
sionmaker, or DDM, which in most 
cases would be the insurance company 
an employer contracted with to be the 
party that is liable for medical deci-
sions and, therefore, the party could be 
subject to liability. In other words, the 
employer would designate the DDM as 
the responsible party to shield itself 
from that liability. If an employer 
chose not to designate a DDM, they 
would have no protection from that li-
ability. 

An argument that has been made 
against the Breaux-Frist-Jeffords lan-

guage is if the DDM is a person des-
ignated within a company that self-in-
sures, for example, they could under 
the employment law attempt to escape 
liability by claiming that ultimate de-
cision came from the employer; that 
they, as a DDM, did not make a final 
decision on a particular beneficiary’s 
case. In an effort to improve the 
Breaux-Frist-language, we designate 
that when a contract is signed with the 
employer, the DDM cannot mount any 
such defense, that somehow they defer 
the liability, defer the suggestions that 
the employer somehow participated in 
making the decision. 

In an effort to improve the employer 
liability provisions, we encompassed 
key provisions of both models in the 
legislation while addressing their in-
herent weaknesses so we can attain our 
shared goals. 

First, our amendment allows employ-
ers that turn their health care cov-
erage to outside insurance companies, 
that their insurance company will 
automatically be their designated deci-
sionmaker unless they specifically 
choose not to have a DDM. This is built 
directly on the Breaux-Frist-Jeffords 
model in which the decisionmaking au-
thority shifts to the DDM, which will 
in most cases be the insurance com-
pany. Under this approach, an em-
ployer would not have to take the 
extra steps to secure a designated deci-
sionmaker and would not be required 
to go to court to file papers or to make 
defenses against any actions they may 
have taken. In other words, they would 
not have to do anything different than 
what they are doing today with a con-
tract with an insurance company. 

When they sign up with an insurance 
carrier that will provide benefits to 
their employees and administer the 
benefits, they are then signing up with, 
essentially, a designated decision-
maker, and they are signing up as well 
for a safe harbor from liability in both 
medical as well as contractual deci-
sions. 

Where we depart from the existing 
Breaux-Frist language is we clarify 
since the DDM, which is also the insur-
ance company, has assumed full re-
sponsibility at the time the employer 
and the insurance company signed a 
contract, the designated decisionmaker 
would be prevented from turning 
around and assigning the employer for 
some failure that resulted in a lawsuit 
from a beneficiary. In other words, the 
dedicated decisionmaker can’t transfer 
liability to the employer because of 
something the employer does or failed 
to do. 

The legislation we have introduced 
today to modify the McCain-Edwards- 
Kennedy legislation delineates specifi-
cally that the dedicated decisionmaker 
is responsible for a contractual ar-
rangement as well as exclusive author-
ity for any medically reviewable deci-
sions. 

For employers that choose not to 
have a dedicated decisionmaker, for 
whatever reason, and for those employ-
ers that prefer to continue to be self- 
insured but contract out the adminis-
tration of their health care plan, we 
leave in place the general McCain-Ed-
wards model in the underlying bill that 
protects employers insofar as they do 
not directly participate in the medical 
decisionmaking process. 

Again, as I outlined earlier, direct 
participation is defined as the actual 
making of a medical decision, the ac-
tual exercise of control in making such 
a decision or in the conduct consti-
tuting the failure. These are two of the 
changes we have made in the amend-
ment we are presenting today from the 
underlying McCain-Edwards legisla-
tion. 

In our amendment, we eliminate one 
element of the bill that would have po-
tentially led to the filing of lawsuits on 
a variety of grounds unrelated to spe-
cific medical decisions impacting indi-
vidual beneficiaries. The language is, 
in layman’s terms, broad and nonspe-
cific and potentially exposes a defend-
ant to a wide array of nonlegal actions. 
If additional grounds for lawsuit should 
be added to the legislation, we should 
delineate and specify them and not 
have broad language that essentially 
leads to a legal potpourri. 

Striking this language does not af-
fect the ability of the patient to seek 
remedy in court for medical decisions 
made in their particular circumstance. 
But it does prevent a whole new arena 
of lawsuits from being created that 
would heighten an employers’ exposure 
to liability. 

In addition, our amendment also 
modifies the underlying legislation to 
ensure that self-insured, self-adminis-
tered plans, employers, and union 
health care plans will not be subject to 
lawsuits under Federal law simply be-
cause of contractual disputes. This 
change is critically important when 
considering that self-insured, self-ad-
ministered plans do not have the abil-
ity to assign liability to a dedicated 
decisionmaker. As a result, they may 
opt to simply stop offering insurance 
for employees altogether rather than 
risk a substantial judgment on a con-
tractual matter. That is a result, 
again, we simply cannot afford if we 
are going to ensure that people have 
the kind of health insurance plans in 
America in which they will continue to 
be insured, and that employers are the 
ones providing predominantly the 
health insurance in America today. 

To describe our amendment in an-
other way, we essentially are saying as 
an employer that is not self-insured, 
you can hand over all your decision-
making and therefore your liability to 
a dedicated decisionmaker which will, 
in all likelihood, be your insurance 
company when you sign your contract 
with your insurance company. There is 
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nothing more you need to do to protect 
your business from liability for the de-
cisions that are made. 

For the self-insured and for those 
who do not self-insure as an employer, 
you would still have the protections af-
forded under the underlying legislation 
if you don’t directly participate in 
those decisions. In other words, em-
ployers who contract out their health 
insurance have a clear choice under our 
amendment, although once again I 
stress that under this amendment pa-
tients will still have the legal recourse 
regarding questions over appropriate 
medical care and medical decisions re-
lated to the beneficiary’s plan, no mat-
ter which option the employer chooses. 

The bottom line is we seek to protect 
employers from liability in cases where 
they are not making the medical deci-
sions that harm patients or result in 
death while still protecting parents 
rights, which after all is the goal of 
this legislation. 

Finally, let me assure my colleagues, 
under this amendment, dedicated deci-
sionmakers would have to demonstrate 
they are financially capable of ful-
filling their responsibilities as the 
party liable in causes of action. They 
could not be shell entities or sham in-
dividuals or organizations without the 
ability to actually pay the event of 
lawsuits. 

The criteria the Secretary of Health 
and Human Services will require relat-
ing to the financial obligations of such 
an entity for liability should also in-
clude an insurance policy or other ar-
rangements secured and maintained by 
the dedicated decisionmaker to effec-
tively insure the DDM against losses 
arising from professional liability 
claims, including those arising from 
service as a designated decisionmaker. 
A DDM would have to show evidence of 
minimum capital and surplus levels 
that are maintained by an entity to 
cover any losses as a result of liability 
arising from its service as a designated 
decisionmaker. It would have to show 
that they themselves have coverage 
adequate to cover potential losses re-
sulting from liability claims or evi-
dence of minimum capital and surplus 
levels to cover any losses. 

Once again, I think we have designed 
an amendment that represents a work-
able approach, that addresses some of 
the more serious and significant con-
cerns that had arisen in the various 
pieces of legislation that had been in-
troduced here in the Senate and with 
the underlying legislation we are seek-
ing to amend today. 

We try to meld the best of both ap-
proaches, to balance the concerns of 
businesses that do seek to voluntarily 
provide this most important, critical 
benefit to their employees. That is an 
incentive we want to maintain and re-
inforce in every possible way. But we 
also understand there are going to be 
those circumstances in which the em-

ployee has received inappropriate care 
that has resulted in significant harm, 
injury, or even death, and that they 
should have the opportunity to seek 
legal redress for that inappropriate 
care or denial of care. That is the kind 
of consideration we want to ensure in 
this legislation, without creating the 
unintended consequences or the dis-
incentive for employers to say we just 
simply cannot afford to provide this 
health insurance for our employees 
anymore because we are going to be 
subject to litigation, to endless losses, 
and we do not want to put ourselves in 
the position of that kind of exposure. 

I think this approach has been exam-
ined on both sides of the political aisle. 
More important, I think it has been 
embraced by this bipartisan group in 
the Senate, my colleague Senator 
DEWINE, who has worked so hard, Sen-
ator LINCOLN whom I see on the floor, 
and Senator NELSON. They have 
worked very diligently on behalf of this 
amendment to assure that we address 
all facets, all potential implications 
and ramifications associated with this 
approach, to hopefully address it in a 
way that will ultimately yield the best 
effect for both the employer as well as 
the employees. 

I yield the floor. I will be glad to 
yield time to my colleague. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Madam President, let 
me thank my colleagues, Senator 
SNOWE and Senator LINCOLN, whom I 
see on the floor, and Senator NELSON, 
who have worked long and hard on this 
amendment. 

The issue in front of us today is how 
do we help shield businessmen and 
businesswomen from liability at the 
same time providing access to the 
courts for people to sue HMOs. Every-
one I think agrees, one of the things we 
worry about as we deal with this legis-
lation is that we will do something 
that would cause businesses in this 
country to decide not to insure em-
ployees. That would be a very bad un-
intended consequence, so we have to be 
very careful as we write this legisla-
tion. 

The amendment in front of us today 
is really a compromise. It is a com-
promise based on the Frist-McCain 
bills. It is a compromise on the issue of 
employer liability, how we best protect 
the employers while at the same time 
ensuring people their right in court. I 
think we have really blended these 
bills. I think we have the best of both 
worlds. The situation and the language 
are clarified and made simpler. 

We started this debate with some 
basic principles on which everyone 
agreed. In both bills we agreed we 
wanted to try to protect businesses but 
at the same time we wanted to allow 
suits in limited circumstances against 
HMOs. The President agreed to that 
principle, and the two underlying bills 

do as well. This amendment, I believe, 
achieves that. This amendment effec-
tively takes out 94 percent of busi-
nesses and provides them great protec-
tion. When you compare our amend-
ment versus the underlying bill, it 
helps and improves the situation for 
the other 6 percent. We will talk about 
that in a moment. 

My colleague from Maine has talked 
about this concept of the designated 
decisionmaker. What do we mean by 
that? What we mean is let’s just make 
it simple and let’s make it plain; let’s 
have the employer say who is going to 
make those decisions and therefore 
who will be sued. In essence, what we 
are saying is once that decision is 
made, that employer is no longer going 
to be subject to suits; the designated 
decisionmaker will be. 

How will this work in the real world? 
Let’s say we have a small hardware 
store in Greene County, OH. Let’s say 
they employ 12 people, and let’s say 
what they do is they provide some 
health insurance and they do that by 
going out in the market, finding the 
best deal they can, and buying this 
group coverage for their 12 employees. 
Under this amendment, once they con-
tracted with that insurance carrier, 
they would have automatically made 
that designated decisionmaker deci-
sion. They would have designated that 
automatically, that group as being the 
designated decisionmaker. They would 
have to do nothing. They cannot make 
a mistake. It takes no affirmative ac-
tion on their part. That is going to im-
prove the language we have in front of 
us. 

The other way of doing it, the way 
the underlying bill did it, was to talk 
about direct participation. Frankly, I 
think the language in the bill was pret-
ty good. But I think it needs to be im-
proved. By having the designated deci-
sionmaker, it is a lot more clear. What 
will happen as a practical matter is 
this. As we all know, anybody can sue 
anybody. We cannot prevent suits, but 
we certainly can discourage them, and 
we certainly can provide when suits are 
filed against a business, the business 
has the ability to get out of that law-
suit very quickly. So by using the con-
cept of the designated decisionmaker, 
as a practical matter, if a suit were 
brought against a businessperson, if a 
lawyer were foolish enough to file that 
suit, the business would simply have to 
go into court and file a copy of that 
designated decisionmaker decision and 
would be dismissed from the case. As a 
practical matter, this language signifi-
cantly improves the underlying bill 
and will make a big difference. 

Our amendment does build on the 
two bills in front of us, the two bills we 
have been talking about and have been 
considering, the Frist-Breaux bill and 
the underlying bill we have in front of 
us today, the McCain-Kennedy bill. 
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I believe our amendment would pro-

tect business owners from needless law-
suits as well as protect patients who 
rely on employer-sponsored health care 
plans for their medical needs. I believe 
this amendment brings together the 
best of all worlds by providing cer-
tainty, much-needed certainty to em-
ployers, employees, and, yes, to health 
care providers. That is something we 
desperately need in any patient protec-
tion bill. 

Based on the designated decision-
maker concept in the Frist-Breaux-Jef-
fords bill, our amendment would auto-
matically, as I have indicated, remove 
liability from small business owners 
and shift it to health care providers or 
other designated entities. In addition, 
our amendment stipulates this des-
ignated decisionmaker must follow 
strict actuarial guidelines and be capa-
ble of assuming financial responsibility 
for the liability coverage. This means 
the designated decisionmaker could 
not be a hollow shell, unable to come 
up with the money, the assets, to de-
fend against potential lawsuits and fi-
nancial damages and be able to satisfy 
those losses. Our language ensures that 
the designated decisionmaker cannot 
be a straw man, cannot be a sham that 
has no ability to pay a patient in the 
event a lawsuit is filed and that dam-
ages are in fact awarded. 

In creating the designated decision-
maker process, it makes it easier for 
employers that provide health insur-
ance coverage to be protected. 

We think that is a major step for-
ward for businesses, and especially for 
patients. 

I say that because the fear of being 
sued often becomes so great that em-
ployers simply stop offering health 
care coverage. We don’t want that to 
happen under this bill. We simply can’t 
let that happen. The reality is in this 
country that already there are more 
than 42 million Americans, including 10 
million children, who have no health 
care coverage. The last thing we want 
to do is add to this number. 

Our amendment greatly diminishes 
the likelihood that employers will stop 
offering health care coverage. Again, 
we believe it is the best of both worlds 
as it allows patients the ability to sue 
the designated decision maker if they 
are denied medical benefits to which 
they are entitled by their health plans. 
But at the same time it protects em-
ployers from unnecessary and costly 
lawsuits. 

Under our amendment, employees 
would have the comfort of certainty 
and the comfort of knowing that the 
designated decisionmaker is ultimately 
responsible for health care decisions 
and, therefore, that individual or that 
entity bears the liability for a lawsuit. 

In another effort to keep employees 
insured, our amendment also adds lan-
guage to the underlying McCain-Ken-
nedy bill to limit the liability of busi-

nesses to self-insure and self-admin-
ister their health care plans. The fact 
is that these employers are assuming 
additional risk by financing and by ad-
ministering health care coverage to 
employees. To that extent, I believe we 
must take their unique circumstances 
into consideration. This amendment 
does that. 

Ultimately, our objective is to en-
courage employers to offer and to con-
tinue to offer their employees health 
care coverage. We don’t want to dis-
courage them out of fear that they will 
be sued. 

The reality is that these self-insured 
and self-administered plans are doing 
some very good things for their em-
ployees. We want them to continue to 
do these good things. Our amendment 
will help them keep their employees, 
their families, and their children in-
sured. That is what the Patients’ Bill 
of Rights should be all about. 

Further, our amendment improves 
the original Frist language by making 
very clear exactly who is liable. The 
amendment leaves no room for ambi-
guity because it would not allow the 
designated decisionmaker to be broken 
into sub-decisionmakers. One, and only 
one, entity would be the sole bearer of 
liability. We think that is an improve-
ment. 

Finally, our language would strike 
vague and ambiguous language in the 
underlying McCain-Kennedy bill that is 
of great concern to employers. This 
language is a catch-all section of the 
bill that could open employers to a 
flood of lawsuits simply because of the 
imprecise nature of the language. 

Let me read the exact language cur-
rently in the Kennedy-McCain bill in 
regard to the cause of action relating 
to provisions of health benefits. There 
is the (ii) section. This is what is in the 
underlying bill: 

Or otherwise fails to exercise ordinary care 
in the performance of the duty under the 
terms and conditions of the plan with re-
spect to the participant or beneficiary. 

We believe this language is simply 
too vague. We eliminate it in regard to 
businesses and their potential liability. 

This language that I just quoted cre-
ates an explicit cause of action. This 
means employers could be the subject 
of lawsuits that none of us currently 
has any way to anticipate. The lan-
guage is broad. It is too broad as cur-
rently drafted. Our amendment would 
completely remove this section. 

Finally, I think we must recognize 
what this amendment does, but also we 
need to be very clear about what it 
does not do. Does this amendment 
solve every problem with this bill? The 
answer is that it does not. It does what 
we have said it does. It deals with the 
heart of the liability problem in regard 
to businesses, but it does not solve all 
the problems. 

I think it is important for us to have 
truth-in-labeling with this amendment. 

It is a good amendment. It is a 
probusiness amendment. It is an 
amendment that will encourage busi-
ness men and women to do what we 
want them to do, which is good public 
policy, to insure their employees. It 
will give them important protections. 
It will give them more assurances. 

That is why we ought to pass this 
amendment. It is a significant im-
provement over the underlying bill 
that is in front of us. 

But it does not solve all the prob-
lems. It only deals with a portion of 
the pie. It does not deal with the caps 
issue. It does not deal with where the 
lawsuits should be brought and the 
issue of whether they should be 
brought exclusively in the Federal 
court or in the State court. It does not 
deal with the class action question, 
about which I am very concerned. And 
I know my friend from Tennessee has 
been working on this issue as well. It 
does not deal with the class action 
issue. I intend to have an amendment 
later today or tomorrow in regard to 
the class action issue. 

We want to say what it does. It helps 
businesses do the right thing. It en-
courages people to continue to insure 
their employees. But there are many 
things it does not do. 

I would be more than happy to yield 
to my colleague. 

Mr. GREGG. Madam President, I ap-
preciate the Senator’s effort. I haven’t 
had a chance to digest all of it. I under-
stand the intent and the thrust as de-
scribed by the Senator from Ohio, 
which I think is appropriate and good. 

As I look at the first section, I am 
wondering. It appears to me that under 
the definition section it draws union 
plans in, and they are being given a 
special status which is really higher 
than a self-employed plan is given. I 
am wondering why union plans are sud-
denly being raised to a special status 
under the amendment. 

Mr. DEWINE. I would be more than 
happy to answer the question. 

In the original language that we have 
been negotiating for the last few days, 
we could not figure out any way to 
really help the roughly 6 percent of 
businesses that self-insure and self-ad-
minister. 

My colleague Senator LINCOLN has 
brought to our attention and busi-
nesses have brought to our attention 
the fact that this amendment as origi-
nally written really did not help those 
6 percent. Why? Why originally didn’t 
it help? The basic problem is they do 
make medical decisions. They are real-
ly effectively operating as their own 
HMO. 

We thought about how to protect 
them and give them some help while at 
the same time preserving their employ-
ees’ rights to sue just as everybody else 
has. We came up with a compromise. 
My colleague Senator LINCOLN may 
want to get involved in this and ex-
plain it a little bit. But basically it 
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says for those self-insured, self-admin-
istered plans, we carve out a special ex-
emption for them because of the spe-
cial status. We say they are excluded 
and exempted from lawsuits brought in 
the Federal court on the nonmedical 
decisions based on the contract deci-
sions. That is a break they are getting. 
We think it can be justified by what 
they do because we want to encourage 
them to continue to do what they do. 

Why is the other group that you have 
mentioned included? They are included 
because they operate basically the 
same way the self-insured, self-admin-
istered businesses do. They basically 
take the risk. They basically make the 
medical decisions. 

I appreciate the question, but I would 
disagree with my colleague the way he 
has categorized it. This is no special 
break for unions. This is treating peo-
ple who operate the same way the same 
way in the language. I cannot come up 
with any way to justify carving them 
out and not giving them the exception 
because they are operating under the 
same principles that they are basically 
self-insured and are basically making 
the medical decisions, and doing it the 
same way. 

So when you compare apples to ap-
ples, you ought to treat them the 
same. That is why we did it. We think 
it is justified. We think it makes sense. 
The option, candidly, would be not to 
give the 6 percent of businesses this 
break, not to give them the encourage-
ment to try to get them to continue to 
do what they are doing. But we came 
to the conclusion that we should try to 
help them. We are not helping them 
immensely, but we are helping them. 

Mr. GREGG. If the concept here is to 
treat everybody in the basket the 
same, then you have not necessarily 
done it, because union plans do use 
third-party administrators and there-
fore can designate, and a single-em-
ployer plan would therefore be more 
identifiable with the union plan. Yet, 
under your proposal, the single-em-
ployer plan basically is still liable. And 
that is 56 million people, by the way. 
Fifty-six million people fall into that 
category. 

So you have exempted out the Wal- 
Marts of the world, maybe, that allow 
people to go out and get their health 
care, and then they come back and get 
their approval. And that exemption 
makes sense, but that exemption is not 
consistent with what unions do. So 
don’t come here and represent to this 
Senate that it is because it is not. You 
have raised the unions to a brand new 
level of independent liability protec-
tion. So please do not make that rep-
resentation. 

Mr. DEWINE. I will reclaim my time. 
I thank my colleague for his com-
ments. 

The intention of the language is to 
treat people equally. If a union does in 
fact make the medical decisions and if 

they are operating in the same way 
that the Wal-Marts of the world are, 
they ought to be treated the same way. 
If they are not operating the same way, 
then they should not be treated the 
same. 

Ms. SNOWE. Will the Senator yield? 
Mr. DEWINE. Yes. 
The PRESIDING OFFICER. The Sen-

ator from Maine. 
Ms. SNOWE. The Senator from Ohio 

is exactly correct. We are treating all 
employers the same. In this instance, 
in this particular category, it is those 
employers who do not have a des-
ignated decisionmaker. That is the in-
tent of this particular provision: To 
treat them equally so they are not sub-
jected to liability when it comes to 
contractual matters, whereas other 
employers are not who contract with 
insurance companies and have a des-
ignated decisionmaker. That is what 
the intent is of this legislation. It is to 
treat them all equally and to draw that 
bright line. 

We could say, let’s not address the 
self-insured and self-administered pro-
grams. I do not think that is fair either 
because, obviously, they have a dif-
ferent kind of program, and we want to 
encourage that. We commend them for 
the kind of benefits they are providing 
their employees. They happen to be 
large employers, and they want to de-
sign their own internal program. But 
we don’t want to subject them to liti-
gation to which other employers are 
not going to be subjected. So that is 
the reason for the intent of this par-
ticular provision that happens to in-
clude union plans that are designed 
similarly. 

Mr. FRIST. Will the Senator yield? 
Mr. DEWINE. I am more than happy 

to yield to the Senator from Tennessee. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 
Mr. FRIST. This is an important 

point, and therefore I think the col-
loquy is important so we can address 
it. 

We have just seen the language for 
the first time a few minutes ago. The 
way I understand it, we have about 170 
million people out there we are talking 
about in an employer-sponsored plan. 
There are about 6 million people who 
are in what are called self-insured, self- 
administered plans. Over the last 2 to 3 
years, as we have tried to figure out 
how to treat these 6 million people in a 
fair way, we have struggled because it 
is hard. We have produced the des-
ignated-decision-maker model—which I 
am a great believer in; and I believe 
most people in this body, if they step 
back and look at it, are great believers 
in—but what you have in your bill is 
you have carved out those 6 million 
people and addressed the issue directly, 
but in addition to that, you carve out 
the unions. 

The argument that was made is that 
the unions are self-insured, self-admin-

istered plans like the other 6 million; 
that these are union plans, and there-
fore they should be treated the same as 
self-insured, self-administered plans. 

I think the Senator from New Hamp-
shire and I would argue that the unions 
should not be carved out as well be-
cause—while a few may be self-insured 
and self-administered—the majority of 
the union plans are not self-insured 
and self-administered. Therefore, why 
are you giving this privileged position 
to the unions that are not self-insured 
and self-administered like the 6 million 
whom you targeted initially? That is 
the question I think the Senator from 
New Hampshire and I wish to ask you, 
because we like very much more the 
designated-decision-maker model. 

I guess the question is, Are you con-
tending that the union plans that you 
carved out are self-insured and self-ad-
ministered plans? 

Mr. DEWINE. If I could reclaim my 
time to answer the question. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. I can tell you what the 
intent was. And, as you know, we have 
been drafting the language, and it has 
been going on and on. I can only tell 
you what the intent was. 

I am more than happy to take a 
minute and look at that language 
again with your comments in mind. 

The intent was to treat people who 
operated one way equally. In regard to 
unions, the intent was we would cover 
union plans that were the same as the 
Wal-Marts of the world which are self- 
insured and self-administered. That 
was the intent. It was not the intent to 
go one inch beyond that or to cover one 
group or one plan beyond that. 

I will bluntly say, if the language in 
here is not consistent with that intent, 
we need to go back to the drawing 
board and look at the language. That 
was the intent of the four or five of us 
who were working on this issue. That 
was the specific intent, and that was 
the instruction that was given to staff. 

If the lawyers did not come back 
with that language, and I did not catch 
it when I read it, I apologize, and we 
will look at that. But it is going to 
take us a few minutes to get the lan-
guage out. 

My understanding of what my col-
league has said is that if a union does 
in fact operate a plan, and they are in 
fact self-insured and self-administered, 
he believes they should be treated the 
same way; anybody who runs a plan 
with those two qualifications should be 
treated the same way. Is my under-
standing correct? 

Mr. FRIST. We have to be very care-
ful. 

Mr. DEWINE. If those are the facts. 
Mr. FRIST. We have to be very care-

ful whom we carve out. And then what-
ever definition we use for the carve- 
out, we need to apply consistency to it. 

Mr. DEWINE. I agree. 

VerDate Aug 31 2005 15:01 Feb 22, 2007 Jkt 089102 PO 00000 Frm 00022 Fmt 0686 Sfmt 0634 E:\BR01\S28JN1.000 S28JN1rm
aj

et
te

 o
n 

P
R

O
D

1P
C

67
 w

ith
 B

O
U

N
D

 R
E

C
O

R
D



CONGRESSIONAL RECORD—SENATE12320 June 28, 2001 
Mr. FRIST. I believe we should go 

back and look at the way the bill is 
written. 

Mr. DEWINE. Let me suggest we take 
a look at that as we continue this de-
bate. We have a little time to debate. 
Let us look at the language. 

I again want to reiterate something, 
though. And I do not want any of my 
colleagues who are watching this back 
in their office or who are in this Cham-
ber to misunderstand this. This is a 
limited carve-out. This is not a huge 
carve-out. 

Basically, what this carve-out says 
is, because of the unique situation of 
the self-insured, self-administered 
plans, we are going to exempt them 
from lawsuits, based on contract, in 
Federal court—they are not going to be 
exempt from other lawsuits and in 
State courts, and based on medical de-
cisions. So it is a limited carve-out. I 
do not want anybody who is watching 
this debate to think this is some huge 
carve-out. It is a carve-out on a limited 
basis. Our intent was to treat people 
equally who were in that unique cir-
cumstance. 

I know my colleague from Tennessee 
has been wrestling with this for a cou-
ple years: How do you deal with these 
folks who have this unique problem? 

I say to my colleague from New 
Hampshire, this may not be perfect, 
but we think it improves the status 
quo. That is sort of what we are about 
today: Trying to improve the status 
quo. 

Mr. GREGG. Will the Senator yield? 
Mr. DEWINE. No, I will not yield yet. 
We have had criticism of this amend-

ment from people who say it does not 
solve all the problems. I came to this 
Chamber and said, no, it does not solve 
all the problems, but we are trying. 
And we are trying with this amend-
ment. If we can improve the amend-
ment, and if we can get the language 
more precise that does it, I will be 
more than happy to do it. 

Yes, I yield to my colleague. 
The PRESIDING OFFICER. The Sen-

ator from New Hampshire. 
Mr. GREGG. I think the language, as 

presently drafted, is in your defini-
tional section of the amendment where 
you find ‘‘(ii) (II).’’ It says: 
a group health plan that is maintained by 
one or more employers or employee organi-
zations described in [this section]. 

That essentially encompasses all 
union plans. Very few union plans do 
not use a third-party administrator, 
very few. So I think you want to tight-
en up that definition to make it clear 
that you are applying it to the self-in-
sured, self-funded, self-administered 
plans, and then you would be picking 
up the same people that you are pick-
ing up under the Wal-Mart exception. 

Mr. DEWINE. Reclaiming my time, 
that was our intent. If that is not re-
flected in the language, we will change 
the language. 

I yield to my colleague from Maine. 
Ms. SNOWE. The Senator from Ohio 

is making exactly the correct point. 
This particular provision was intended 
for those insurers, self-insured and self- 
administered plans, that obviously do 
not have a designated decisionmaker. I 
should further emphasize, all employ-
ers are treated equally when it comes 
to the idea that they participate in 
medical decisions on behalf of their 
employees. They are all treated the 
same. This particular area of the legis-
lation is with respect to contractual 
decisions. We are attempting to craft 
out for self-administered, self-insured 
plans, and that includes union health 
plans that conform to that particular 
organization, that they would not be 
subjected to litigation that other em-
ployers would not be subjected to be-
cause they had designated decision-
makers. 

We know self-insured, self-adminis-
tered plans do not have designated de-
cisionmakers. So we did not want to 
expose them to that kind of litigation 
in this particular section that delin-
eates the causes of action. We were try-
ing to treat all of the employers equal-
ly. 

Mr. DEWINE. Madam President, I re-
claim my time. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Madam President, we 
have stated our intent. I think we 
ought to get about our business and 
come up with the language to do that, 
some possible language that we could 
use. It is always dangerous to try to 
draft language on the fly on the Senate 
floor. 

I will at least throw this out for pos-
sible discussion. We could add ‘‘to the 
extent the Taft-Hartley Plan Act as 
self-insured, self-administered plans,’’ 
something to that effect of basically 
qualifying so that you would get down 
to whatever the number is—I don’t 
know what the number is—that are 
self-insured and self-administered. We 
certainly could do that. There is no 
reason that cannot be done. 

Mr. GREGG. Is the Senator sug-
gesting that additional definition? Is 
the Senator suggesting that definition, 
that expansion of the definition, that 
expanded language be placed on the 
definition section? 

Mr. DEWINE. We could do it that 
way. If the Senator has a suggestion of 
how better to do it, I would be more 
than happy to take the suggestion. 

Mr. GREGG. That may well resolve 
the problem. 

Mr. BREAUX. Will the Senator yield 
for a question? 

Mr. DEWINE. I yield to my colleague 
from Louisiana. 

Mr. BREAUX. I ask the Senator from 
Ohio, I think the discussion has been 
very helpful. Two points are important 
to have on the record. A self-insured 
and self-administered plan by this 

amendment would not relieve them-
selves of being subject to litigation for 
decisions made based on medical neces-
sity under the Patients’ Bill of Rights 
bill we are adopting. 

Mr. DEWINE. The Senator is abso-
lutely correct. We believe the language 
does reflect that, but that is clearly 
the intent. 

Mr. BREAUX. If the Senator would 
further yield, the point made by the 
Senator from New Hampshire is abso-
lutely correct in the sense that on page 
3 of the Senator’s amendment, line 18, 
when he talked about that group 
health plan—basically the Taft-Hartley 
group health plans, as I understand it— 
you didn’t have that limitation of 
those that would also be self-insured 
and self-administered. I think if you 
added that to that definition, you 
would correct the problem. I think it 
would be in keeping with what the Sen-
ator wants to do and certainly some-
thing I could support. 

Mr. DEWINE. I appreciate my col-
league’s comments. I think they are 
well taken. We will get about the busi-
ness of dealing with that. The point is 
very well taken. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? The Senator from Ten-
nessee. 

Mr. FRIST. Madam President, I yield 
myself approximately 15 minutes on 
the opposition time for the time being. 

The PRESIDING OFFICER. The Sen-
ator from Maine has 7 minutes remain-
ing in her time on the proponent’s side. 

Mr. FRIST. Madam President, is this 
4 hours evenly divided? 

The PRESIDING OFFICER. There 
are four 1-hour segments. The Senator 
from Tennessee controls 1 hour of the 
4-hour time. The Senator from Maine 
controls 1 hour. She has 7 minutes re-
maining on her hour. The Senator from 
New Hampshire controls 1 hour, and 
the Senator from Massachusetts con-
trols 1 hour. 

Mr. FRIST. Madam President, I ask 
unanimous consent that for the first 
hour, it be equally divided so we can 
continue the debate for those in opposi-
tion. 

Mr. REID. Madam President, I am 
sorry. What was that request? 

Mr. FRIST. For the first hour of the 
debate, which we are about, I guess, 20 
or 30 minutes into, the opposition has 
not had the opportunity to speak. I was 
saying for the first hour, in which 
about 25 minutes has been used, if we 
can have 30 minutes on either side. 

The PRESIDING OFFICER. The de-
bate has already consumed 53 minutes 
on the proponent’s side controlled by 
the Senator from Maine. 

Mr. REID. The Senator from Ten-
nessee has an hour. He can use it any 
way he wants. 

Mr. FRIST. Madam President, I un-
derstand I have an hour on my side. I 
will use time off our side at this junc-
ture. I yield myself such time as nec-
essary. 
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The PRESIDING OFFICER. The Sen-

ator from Tennessee. 
Mr. FRIST. Madam President, first of 

all, let me put perspective on this be-
cause we have had the amendment in-
troduced, and there are basically three 
points I want to make. 

No. 1, I applaud the Senator from 
Ohio and the Senator from Maine be-
cause they have, for the first time in 
the debate, addressed this issue of 
suing employers—this issue of who is 
responsible, who gets sued, if there is 
harm or injury or cause of action. As 
one can tell from their earlier discus-
sion, there has been a lot of debate in 
struggling with how best to address 
who you sue and when you sue them 
and what entity. There is not very 
much certainty out there. Do you sue 
the plan? Do you sue the employer? Do 
you sue the agent of the plan? Do you 
sue the physician or the hospital when 
there has been harm or injury? 

In the McCain-Edwards-Kennedy bill, 
there are exclusions for the physician 
and the hospital. However, the argu-
ment and the debate over the last 4 or 
5 days has made it clear that you can 
sue the employers if they directly par-
ticipate. And what has now been 
brought to the floor in a very positive 
way, I believe, is this concept of giving 
certainty to all that through a model 
that is called the designated-decision- 
maker. 

Really all that means is that since 
somebody is going to be sued—and the 
way it is designed now, you don’t know 
who it is; that doesn’t give anybody 
certainty—the easiest thing to do is for 
an employer to walk away. It might be 
me that is sued. It might be the entity 
that is administering my plan. It 
might be an agent of that plan. That is 
so confusing and puts so much risk out 
there, and you never know whether you 
are at risk or not, or somebody else, or 
who the lawyers will be going after. 
The designated-decision-maker says: 
We are going to all get in a room and 
say there is one entity responsible. If 
there is a lawsuit, you are going to go 
after that entity. That entity has to 
bear the risk, and also whatever value 
there is for that risk will have to be ei-
ther purchased or sold. That gives cer-
tainty to the overall liability issue. 

The second point—I will come back 
to this—that is very positive in the un-
derlying amendment is this broad 
cause of action which is being struck 
from the underlying bill. That is where 
the underlying bill, when you go to the 
Federal level in the underlying bill, 
there is a cause of action called ‘‘duty 
under the plan.’’ Unfortunately, if you 
leave that cause of action in there, it 
sweeps in all sorts of things, whether it 
is the HIPAA regulations or the 
COBRA regulations, and all of a sudden 
for those sort of indications, you don’t 
have just compensation, but you are 
exposed to these unlimited lawsuits 
out there. So it is very positive, in the 

amendment that has been put on the 
floor by the Senators from Maine and 
Ohio, to take that cause of action out 
of the underlying bill. 

The third point is that the Senator 
from Ohio made the point that this is 
not the answer to liability. Liability 
involves exhaustion of appeals. And we 
have an amendment pending on the 
floor addressing whether there should 
be caps; and that entire debate, once 
you get to courts, whether it is non-
economic damages or punitive dam-
ages, involves whether you to go Fed-
eral court or State court and then this 
whole idea of who do you sue. Can the 
employer be sued? And that last point 
is what the designated decisionmaker 
selectively looks at, that sliver of the 
pie of liability. 

So far in the debate, over the last 4 
or 5 days, we have not addressed Fed-
eral versus State jurisdiction, whether 
or not there are caps, full and comple-
tion exhaustion, or should there be 
class action suits. The Senator from 
Ohio made that point. It is critically 
important to address. If you read the 
press on this, this decision-maker 
model will take care of the liability. 
But it does not answer the questions on 
the part of myself and many others. 

The history of the designated-deci-
sion-maker model is interesting as 
well. It is in the Frist-Breaux-Jeffords 
bill. The amendment on the floor is 
very similar to what is in the Frist- 
Breaux-Jeffords bill in that you give 
certainty; you have to name an entity 
to be the designated-decision-maker. 
That is who you sue. The Frist-Breaux- 
Jeffords bill based that on what al-
ready passed the Senate about a year 
and a half ago. A designated-decision- 
maker amendment passed this body. 
That amendment came from the con-
ference last year, where you had Demo-
crats and Republicans sitting around a 
table addressing how to come up with a 
system that best addresses this prob-
lem of having employers being sued out 
here when you really want to go after 
HMOs. How do you delink employers 
versus HMOs? 

Basically, you make one entity re-
sponsible. It could be the employer, if 
they meet certain financial criteria; it 
could be the HMO; or the HMO might 
contract with another entity. But 
somebody has the risk. They have to 
have the financial wherewithal that 
equals that risk or the potential of 
that risk. So I love the designated-de-
cision-maker model. It is clearly need-
ed and necessary. 

Let me take a minute. We keep draw-
ing references to the Frist-Breaux-Jef-
fords bill and the way that worked, be-
cause whether or not I can actually end 
up supporting the amendment of the 
Senators from Maine and Ohio really 
depends on how close in my own mind 
we get to the underlying model that is 
in the Frist-Breaux-Jeffords bill. I be-
lieve that gives the most certainty— 

certainty to the employer and also cer-
tainty to the employee, at both levels. 

The way that process works is there 
is an internal and external appeals 
process. Under the Frist-Breaux-Jef-
fords bill, you can’t opt out of that and 
go directly to the court as you can in 
the McCain-Edwards-Kennedy bill. We 
are trying to fix that through another 
bill. 

In the Frist bill, once you go through 
the internal and external appeals and 
you go to court, you are going to end 
up going to Federal court. If there is a 
lawsuit in advance, prospectively—not 
after the fact—a designated-decision- 
maker has been identified. If there is a 
lawsuit, there is no question of wheth-
er you sue the employer or the HMO or 
the agent of the plan or the hospital or 
the doctor. Indeed, you sue one person. 
There is no choice. It is the designated- 
decision-maker. That is decided in ad-
vance. 

The Snowe-DeWine amendment takes 
that concept. Again, I think it is the 
right way. I think most people would 
agree that is the most appropriate way 
to address this issue of employer liabil-
ity. But what they have done is given a 
choice, from direct participation, of 
the decision-maker model. To me—and 
I will have to be honest—that leads to 
some sort of uncertainty because in-
stead of having real certainty in the 
employer’s mind and employee’s mind, 
the beneficiary of the plan, that there 
is one person, and you know in advance 
a year before, 6 months before, that 
they have the responsibility, and some-
body has paid for it. Instead of having 
that certainty, you introduce more 
choice. Again, are they directly par-
ticipating? Are they in the decision- 
maker model? The debate we just 
heard—are they a self-insured, self-ad-
ministered plan which is carved out of 
the Federal cause of action, or are they 
a union plan? We just heard that de-
bate. Some are self-insured. Some are 
not. Why carve unions out there? We 
will look at that particular language. 
All of that uncertainty is avoided with 
the designated-decision-maker model. 

Now, that second point that I have 
already mentioned, which is very posi-
tive in this bill—probably more posi-
tive, I believe, in the amendment intro-
duced by the Senators from Maine and 
Ohio, is the part of their amendment 
which deletes the provision in the un-
derlying McCain-Edwards-Kennedy bill 
that would allow lawsuits against em-
ployers and insurers for unspecified 
failures—and I quote from the bill—‘‘in 
the performance of the duty under the 
terms and conditions of the plan.’’ 

That is the language which is going 
to be deleted. That is important be-
cause if you don’t take that out of the 
underlying bill, employers will still be 
highly vulnerable to lawsuits based on 
alleged failures in the whole realm of 
administrative duties. That could be 
under HIPAA, the Health Insurance 
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Portability and Accountability Act, 
which we passed in this body several 
years ago, and COBRA, whereby em-
ployers are not allowed to delegate ad-
ministrative duties, under those laws, 
to anyone else, by law. You can’t. So 
the liability for those administrative 
duties, because you can’t delegate, 
would fall on the employer, thus allow-
ing the employer to be sued. So that is 
very positive, I think. It was addressed 
directly in the amendment, and I com-
mend them for that. 

Third is that we need to understand 
throughout this debate, as we hope-
fully can refine this amendment and 
pass it if we can resolve some of the 
specific issues in the language. We need 
to be crystal clear again that address-
ing the designated-decision-maker ad-
dresses the employer aspect of liability 
but does not address the many other 
factors of liability, which I think we 
have a responsibility to address on this 
floor, since this bill never went 
through committee and, in truth, we 
are marking up and writing this bill for 
the first time on the floor. We need to 
talk about Federal versus State courts, 
class action suits, whether or not there 
should be caps in a noneconomic dam-
age or should there be punitive dam-
ages. All of those other issues have not 
yet been addressed. Now I am quite 
pleased we are addressing the des-
ignated-decision-maker aspect of em-
ployers being sued. 

Several quick examples. There need 
to be clear and effective limits, I be-
lieve, on class action lawsuits. There 
need to be firm requirements that we 
fully exhaust internal and external re-
views before initiating any lawsuits. 
There are a lot of broad exceptions. We 
talked about some of them as the 
Thompson amendment was on the 
floor; we have addressed it. We have to 
have complete exhaustion as we go 
through. 

Second, if an independent external 
medical reviewer, who is a doctor, 
which is in the Frist-Breaux-Jeffords 
plan, as well as in the McCain-Ed-
wards-Kennedy plan, upholds the plan’s 
denial, then the plan should not be sub-
ject to liability. We need to discuss 
that on the floor. In the underlying 
McCain-Edwards-Kennedy bill, a pa-
tient can still sue, even though that 
independent medical reviewer, a physi-
cian with age-appropriate expertise, 
has decided that the plan made the 
right decision in internal and external 
appeals and the physician says every-
thing was right going through. I be-
lieve the Frist-Breaux-Jeffords bill 
says, no, you can sue for care, injunc-
tive relief, but not for extraordinary 
rewards. That has to be addressed. 

Also, the underlying McCain-Ed-
wards-Kennedy bill would allow the 
independent reviewer to ‘‘modify’’—I 
believe that is the word used—the 
plan’s denial. And this is just as a phy-
sician. What it means is that in a paper 

review you never see the patient. You 
read records and hope they are com-
plete, and the reviewer is going to have 
the opportunity to maybe do thousands 
of these, maybe hundreds, maybe 10. I 
don’t know. I was with a doctor a few 
minutes ago who has done thousands of 
these reviews. 

The point is that you never see the 
patient. You never get the subtleties of 
clinical diagnosis, which all of us know 
is science, but there is also art to it. 
You are asking somebody to look at 
this paper and review it and say, yes, it 
was right or, no, it was wrong. 

With the information written on that 
paper, you are allowed to come in and 
modify the treatment of that patient. I 
can say as a physician the fact that 
based on that paper review, a reviewer 
could require that the plan cover treat-
ment that neither the treating physi-
cian nor the plan ever contemplated or 
ever recommended, this reviewer who 
maybe over the telephone is reading it, 
is going to be able to modify it bothers 
me. 

It bothers me because it becomes 
binding, and we all know it becomes 
binding. When it becomes binding and 
you have not had that direct experien-
tial observation, to me it is not right. 
It needs to be corrected. 

I will give another example: The em-
ployer in the plan would be subject to 
simultaneous litigation in Federal and 
State court. Again, speaking to the un-
derlying bill, we have to address that 
because we all know when we have law-
suits which result in—take a $120 mil-
lion damage award such as there was 2 
years ago. A $120 million award is a 
large award. Some will say it is too 
much; some will say it is too little. But 
a $120 million damage award results in 
total premiums being paid for about 
55,000 enrollees on average. 

I do not want to correlate the two, 
but $120 million is a lot of money, and, 
at least in my mind, I come back to the 
uninsured and the number of enrollees 
who could go out and buy insurance. 

We need to be careful about encour-
aging shopping between the Federal 
courts and State courts, and once you 
get to the State courts, from State to 
State. Maybe tomorrow, Saturday, 
Sunday, or Monday we will come back 
to that and talk about it. Clearly, if 
you are an attorney, for a single event, 
you have multiple causes of action, you 
can question that, but in addition to 
that, you have multiple venues: the 
Federal court, the State court, or from 
State to State to State. That is our in-
terpretation. That is our attorneys’ in-
terpretation. It has to be fixed. 

In closing, I support the designated- 
decision-maker model. The Senators 
from Maine and Ohio are to be con-
gratulated for the first time in this 
Chamber addressing in a sophisticated, 
appropriate way how to clarify the un-
certainty about suing employers versus 
suing HMOs. 

I support the model. It is in the un-
derlying Frist-Breaux-Jeffords bill. We 
are looking at the language, as we 
speak, on the issue of unions and why 
they are specifically carved out. That 
needs to be addressed. We hope to have 
factual information. We will read the 
language, and I look forward to work-
ing aggressively with the authors of 
this amendment so we can all rally 
around it. 

Mr. DEWINE. Will the Senator yield? 
Mr. FRIST. Yes. 
Mr. DEWINE. If I can respond to the 

Senator’s comments about why we 
crafted the bill, it was to give the em-
ployer a choice as to whether or not 
they would go under the designated de-
cisionmaker or under the language of 
the other bill, which is direct partici-
pation. 

Frankly, I do not think this is a huge 
deal. The reality is that the vast ma-
jority of businesses will go under des-
ignated decisionmaker, and, in fact, we 
provide in the bill that it is automatic. 
That will just happen unless they make 
a conscious decision to say: We do not 
want to do the designated decision-
maker; we want to go under the direct 
participation language. 

We are in an unknown area, and I do 
not think anyone knows how this is 
going to play out entirely in the real 
world and what decisions they are 
going to make. Some people come up 
with some scenarios under which they 
would not want to designate someone 
as a designated decisionmaker. The 
vast majority are. We wanted to pro-
vide this as a fallback position, more 
options. 

I do not think it is going to make it 
more ambiguous or less definite be-
cause we provide automatically it is 
going to be designated decisionmaker 
unless they make an action and say: 
No, we do not want designated deci-
sionmaker; we want to go with our 
model because for some reason it works 
that way. We can look at the language 
and talk about it. 

In explanation to our colleague from 
Tennessee, that is what our thinking 
was. We do not know where the world 
is going with this new language, and 
we wanted to give as many options to 
businesses as we could. That is why we 
did it. 

Mr. FRIST. Mr. President, I claim 
my time. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee. 

Mr. FRIST. I guess this decision of 
certainty—I usually like choice coming 
through, and it appeals to me. I am a 
50-person convenience store operator 
and have three or four convenience 
stores in the area, and I have people 
barely scraping by, working minimum 
wage, but I recognize giving people 
some insurance goes a long way. Some 
people say it does not matter; you still 
have your care. If you have insurance, 
you end up getting better care in the 
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United States of America, it gets you 
in the door. We talk about the 43 mil-
lion uninsured, and we all care. It both-
ers me in a direct way. 

I am that operator and I know I am 
going to have to find a designated-deci-
sion-maker. That is going to cost 
money because it is liability; it is in-
creased liability. I do not know, but if 
I have a choice, I am going to say I am 
barely scraping by and it is just easier 
for me not to play at all. Dealing with 
designated-decision-maker, you have 
that choice. If that is the case, I fall 
back to the direct participation lan-
guage, and the direct participation lan-
guage has all of the other problems. 
The pressure of the system is going to 
be such because direct participation 
does not cost you much, but if you get 
sued for $120 million or in 1993 for $89 
million or in the year 2000 for $80 mil-
lion. That is real; just one case. 

If I am sitting in my convenience 
stores and I say designated, this is the 
new model created by the U.S. Con-
gress; I am not going to participate in 
it; it is too expensive. Thereby I go 
back to direct participation, and we 
are where we are now. 

It is easier to walk away and not give 
even those 30 employees insurance out 
of fear, out of risk. That is why with 
the direct participation model, as long 
as everybody plays and everybody is 
certain it has prospective certainty for 
the employer and employee, people are 
not going to drop their insurance. 

I will be happy to yield the floor. 
Mr. DEWINE. To respond, as envi-

sioned by the Senator’s original bill— 
and the Senator from Tennessee is the 
one who came up with the language of 
the designated decisionmaker and I ap-
plaud him for it because no one has 
come up with one better. This is the 
model. This language is pretty much 
the Frist bill. But in the Senator’s ex-
ample, the designated decisionmaker is 
going to automatically—you have this 
company that has three or three con-
venience stores; they have who knows 
how many employees; they buy insur-
ance. Their designated decisionmaker 
is automatically going to be the group 
handling the insurance. They will not 
have to make a conscious decision at 
all. It will just happen. That is the 
glory of the way it is written and of the 
Senator’s original language, that it is 
automatic; it is going to happen. They 
are not going to have to look for a des-
ignated decisionmaker. 

Under the language of the Senator 
from Tennessee, it is going to take care 
of itself. That is the strength of it. 

Mr. FRIST. May I use 1 minute and 
then I will yield on that issue. I want 
to respond to that. 

Mr. KENNEDY. May I ask a ques-
tion? We have two other cosponsors of 
the amendment. They have yet to have 
a word. 

Mr. FRIST. How much time has been 
used by this side? 

The PRESIDING OFFICER. The Sen-
ator from Tennessee has consumed 
about 22 minutes. 

Mr. FRIST. How much has the other 
side used since we have been on the 
amendment? 

The PRESIDING OFFICER. The 
other side has used 53 minutes. 

Mr. FRIST. They have used 53 min-
utes, and we have used 22 minutes. 

Mr. KENNEDY. How much have we 
used? 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has used 
none. 

Mr. FRIST. I was speaking in opposi-
tion to the amendment. 

Mr. KENNEDY. I think the pre-
senters ought to be entitled to what-
ever time they have remaining. I am a 
strong believer in that. I would like to 
invite our cosponsors to have a word. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee still has the floor. 

Mr. FRIST. Thank you, Mr. Presi-
dent. A matter of clarification, in 
speaking in opposition to the amend-
ment, yielded by Senator GREGG, we 
have used how much time? 

The PRESIDING OFFICER. Twenty- 
three minutes. 

Mr. FRIST. Twenty-three minutes 
since we have been on the amendment. 
Clarification: The proponents have 
used how much? 

The PRESIDING OFFICER. Fifty- 
three minutes. 

Mr. FRIST. I will be happy to yield 
the floor in a moment. Clarification on 
the designated-decision-maker model: 
We would not necessarily assume the 
insurance company is the designated- 
decision-maker. You would have to des-
ignate that, and that is part of our 
Frist-Breaux legislation, just to clarify 
that. 

Ms. SNOWE. Will the Senator yield? 
The PRESIDING OFFICER. Who 

yields time? 
Ms. SNOWE. Will the Senator yield 

on that point? 
Mr. FRIST. I will be happy to. 
Ms. SNOWE. It is important to em-

phasize in this amendment as we have 
drafted it includes a provision that 
starts out with automatic designation: 
That a health insurance issuer shall be 
deemed to be a designated decision-
maker for purposes of subparagraph (A) 
with respect to participants and bene-
ficiaries of an employer or plan spon-
sor. 

That is important to emphasize, and 
it automatically occurs so we remove 
the ambiguity, extra steps, cost, and so 
on, with respect to that particular re-
quirement. 

Mr. KENNEDY. I yield such time as 
he desires to the Senator from Ne-
braska and then the Senator from Ar-
kansas, two lead sponsors. 

The PRESIDING OFFICER. The Sen-
ator from Nebraska. 

Mr. NELSON of Nebraska. Mr. Presi-
dent, I thank the Senator from Massa-

chusetts for the opportunity to speak 
to this amendment. There has been a 
lot of discussion recently and I think 
most people’s heads are swimming 
about what a DDM is and what the pur-
pose of this amendment truly is. 

The purpose of this amendment is to 
make sure, whether you are a plan 
sponsor or an employer, if you are self- 
insured and self-administered, that you 
are treated the same. You have to treat 
one and all the same. That is what this 
is about. I believe there is some lan-
guage being worked on that probably 
will be offered shortly to make it clear 
that is exactly what is intended by this 
amendment. It does not specifically 
carve out one group or another. It 
carves out all groups where there are 
plan sponsors or employers who are 
self-insured and self-administered. All 
other employers are in a position to 
have a DDM, designated decision-
makers, or they have an insurer which 
is a designated decisionmaker. 

The whole purpose of this legislation 
is to be able to provide additional 
rights and opportunities for insurance. 
This does it. What it also does is make 
sure that employers are not entrapped 
in unnecessary litigation and that if 
they don’t make decisions about health 
care and make decisions about claims, 
they are not involved in litigation. 

Specifically, this amendment nar-
rows it down to not being brought into 
Federal causes of action. It does not 
absolve employers or plan sponsors 
from any kind of litigation that may 
come through State courts. 

While it may be difficult to follow 
the roadmap, there is one thing that 
needs to be clarified and that is, it does 
not treat any one group in any special 
way. It treats all plan sponsors and all 
employers who self-insure and self-ad-
minister, the same way. If they choose 
to get a third party administrator, 
which becomes a designated decision-
maker, they will be absolved from li-
ability from litigation unless they 
somehow participated in the claim- 
making process, which they would not 
do if they had a designated decision-
maker. This is intended to make sure 
we balance the interests of the right of 
the individuals, the right of the pa-
tients to sue, with the opportunity for 
employers not to be entangled in liti-
gation where they should not be entan-
gled. It also means that in balancing 
these interests, there will be fewer 
cases of uninsureds, and there will be 
fewer employers deciding to get out of 
the business of providing health insur-
ance benefits to employees. 

We have heard from employer after 
employer about their concern—as a 
voluntary provider of these benefits, 
now suddenly they can be sued. This 
makes it clear they will not be sued 
and it also makes it clear that those 
who are plan sponsors will not also be 
sued unless they participate in making 
decisions about health care claims. 
That is what this is all about. 
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I hope this clarifies it for some of my 

colleagues on the other side of the aisle 
who have raised questions. It is impor-
tant to raise questions and certainly 
ask the question whether there is any 
special treatment. But if you look at 
the language and you look at what is 
being done, there is not any special 
treatment for one group over another. 
The category is the same. If you self- 
insure and self-administer you will be 
open to some exposure. However, we 
will make certain that exposure is lim-
ited when it comes to Federal actions. 
That is what this is about. 

I yield to my colleague from Arkan-
sas and say before departing, thank 
you to my colleagues and cosponsors 
from Maine and Ohio. I believe this is 
the right way to proceed to improve 
this bill. 

The PRESIDING OFFICER. The Sen-
ator from Arkansas. 

Mrs. LINCOLN. I am the last of four 
children and I am the last in this line 
of four, and I am delighted to have 
waited patiently to rise today and 
speak in support of an amendment I am 
offering with Senator SNOWE, along 
with Senator DEWINE and Senator NEL-
SON, to protect employers from liabil-
ity. 

The good Senator from Tennessee, 
Dr. FRIST, would certainly join and 
agree, as we have taken a good bit of 
his designated decisionmaker lan-
guage, that our ultimate goal is to pro-
tect the rights of patients while ensur-
ing that employers who provide health 
care are not subject to frivolous law-
suits. 

The objective is to those individuals, 
the good guys in this bunch, the em-
ployers reaching out and providing the 
kind of health care that Americans 
need; that we can work within the con-
fines of this bill and within this amend-
ment to ensure they can continue 
doing that. That is exactly what we 
have attempted to do. I think we have 
worked long and hard. I know my col-
leagues and I have worked long and 
hard to develop language to do just 
that, in working with those employers 
who want to provide the much needed 
health insurance that Americans want. 

Employers that are offering health 
insurance are the good guys. We don’t 
want to discourage them from offering 
health insurance. This amendment pro-
vides the assurance they need to those 
offering health insurance, that if they 
do not make medical decisions or over-
ride medical decisions, they are not 
liable. Again, I know the good Senator 
from Tennessee, Dr. FRIST, understands 
that in terms of making sure those who 
are not making medical decisions are 
not going to be held liable. 

We have worked hard on the under-
lying bill, as the Presiding Officer 
knows, as we have talked in many 
press conferences on some of the most 
important issues to the American peo-
ple. This Patients’ Bill of Rights is one 
of those issues. We have reached out. 

The opponents of the Bipartisan Pa-
tient Protection Act have argued that 
the Patients’ Bill of Rights will drive 
up health care costs by subjecting em-
ployers to increased liability and frivo-
lous lawsuits, and in turn they argue 
rising costs will force employers to 
drop health insurance. Our amendment 
presents an innovative solution to this 
potential dilemma. We have been able 
to provide the protection needed by 
these individuals who are already out 
there doing the right thing. 

By allowing these employers to de-
sign this designated decisionmaker, a 
term presented from the Breaux-Frist 
legislation, to oversee medical care de-
cisions, we remove most large and 
small business owners from the threat 
of liability. They have that option of 
choosing a designated decisionmaker. 
We make it possible for employers to 
contract with a third party to admin-
ister health benefits and protect them-
selves from unnecessary and crippling 
lawsuits. This amendment makes it 
crystal clear that employers will not 
have to open themselves up to new li-
ability as a result of providing health 
insurance to their employees. 

When we began discussing the Pa-
tients’ Bill of Rights years ago, we 
wanted to ensure that patients would 
be able to choose their own physicians 
and their medical professionals—not 
accountants, not bureaucrats, not in-
surance company executives, but the 
medical professionals—would make the 
medical decisions. We never, absolutely 
never, intended to open employers up 
to liability. And we certainly don’t 
want to do anything in this bill that 
would discourage these employers from 
providing health insurance to their em-
ployees. 

We are delighted to work out the 
clarifying language that Members be-
lieve is needed to assure everyone is 
treated fairly. 

The amendment I offer today refutes 
the charge that the Patients’ Bill of 
Rights is a trial lawyers employment 
act. Today we make it clear that we 
have absolutely no intention of sub-
jecting employers to new liability or 
frivolous lawsuits. We want to encour-
age our employers in this country to 
provide health care coverage for their 
workers. 

In 1993 when we began the discussion 
of health care, we made it our objective 
to get more individuals covered under 
health insurance provided by their em-
ployers. We were able to do that. Un-
fortunately, we have more uninsured in 
this country today, and we do not want 
to exacerbate that problem. We want 
to give these employers the comfort 
that they need, to feel confident in 
keeping that employee insurance avail-
able. 

This amendment is our pledge of 
good faith to American employers and 
business owners that we will protect 
their needs as well as the needs of their 
employees. 

I applaud the work of my colleagues. 
I have enjoyed working with them. I 
appreciate everyone’s patience and en-
durance in this process. We hope to be 
very inclusive, to bring others in to 
make sure this language is exactly 
that: It is giving the protection and the 
comfort level to the employers of this 
Nation that are doing an excellent job 
in providing health care to their em-
ployees. 

I also ask unanimous consent that 
Senator BAUCUS be added as a cospon-
sor to this amendment, and I yield. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Massachusetts. 
Mr. KENNEDY. I yield the Senator 

from Michigan 5 minutes. 
Ms. STABENOW. Mr. President, I 

rise first of all to ask unanimous con-
sent to add my name as a cosponsor to 
this amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. STABENOW. Mr. President, I 
thank my colleagues on both sides of 
the aisle for their hard work and the 
innovative language that is put to-
gether in this amendment. For those of 
us who are sponsors of the Patients’ 
Bill of Rights, we have said since the 
beginning this was in no way intended 
to allow lawsuits to be brought against 
employers, this was about making sure 
those who make medical decisions were 
held accountable for those medical de-
cisions. 

As we said so many times on the 
floor, it is really about closing a loop-
hole in the law as well. We have indi-
cated over and over again, when you 
have only two groups of people in this 
country who are not held accountable 
for their behavior and their decisions, 
one being foreign diplomats, the other 
being HMOs, it doesn’t make any sense. 
We know this was a loophole that was 
created by the outgrowth of HMOs and 
development of new ways of managing 
health care, and basically the Patients’ 
Bill of Rights is meant to clarify that 
and make sure those who are making 
medical decisions are held accountable 
for the outcomes of those medical deci-
sions, just as are doctors and nurses 
and other medical professionals. 

What I think is important about this 
amendment is it very clearly states to 
each and every employer, large and 
small, that in fact we will make sure if 
they are not making medical deci-
sions—and in the vast majority of 
times an employer is not making a 
medical decision—the intent of the Pa-
tients’ Bill of Rights is not to create a 
liability for the employer. We have em-
ployers, many in Michigan—hundreds 
of thousands of them—who are respon-
sible employers, providing insurance 
for their employees. We want to en-
courage and support and salute them 
for doing that and make sure nothing 
gets in the way of that continuing. 

I again thank my colleagues from 
both sides of the aisle who have put in 
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a tremendous amount of work on this 
amendment. There has been a wonder-
ful job done clarifying this. I hope we 
have now been able to put to rest what 
was unfortunately a common 
misperception, something said over and 
over again to employers of this coun-
try, that somehow this opens them up 
to lawsuit. It never was the intent. 
This amendment clarifies that and re-
iterates it. 

I hope this will allow us to move for-
ward, to pass this very strong Patient 
Protection Act that says to each and 
every family: When you have insurance 
you can have the confidence, whether 
it is in the emergency room or the doc-
tor’s office or the hospital, that you 
will have the care available that your 
family needs. 

I will yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
The Senator from Massachusetts. 
Mr. KENNEDY. Mr. President, I yield 

myself 3 minutes. 
Both the Snowe amendment and the 

Frist amendment attempt to protect 
lawyers using the designated decision-
maker language. However, the fact 
that they use similar names can’t 
mask the dramatic differences between 
these two amendments. Senator 
SNOWE’s amendment helps employers 
without hurting patients. 

There are two important differences 
between the designated decisionmaker 
language in the Snowe amendment and 
the Frist amendment. Senator SNOWE’s 
amendment ensures that the person an 
employer designates as responsible and 
will be liable for all damages caused by 
any wrongful benefit determinations 
the patient gets under our bill. This is 
exactly what employers want and de-
serve, a clear way under the law to pro-
tect themselves. 

The Snowe amendment allows em-
ployers to name an HMO or health in-
surer or plan administrator as their 
designated decisionmaker and not have 
to worry anymore about being sued. 
That is what President Bush wants, 
and that is what we want. If employers 
give up all control over medical deci-
sions in individual cases such as this, 
Senator SNOWE’s language helps guar-
antee employers will not be sued, pe-
riod. 

Senator FRIST’s designated decision-
maker language is much weaker. Under 
his proposal, the only entity that can 
be sued is the designated decision-
maker. While the designated decision-
maker is supposed to have exclusive 
authority to make benefit determina-
tions, a court or jury remains free to 
find in fact another person or company 
influenced the decision that caused the 
harm. People who are not designated 
decisionmakers may in fact influence 
decisions and share liability. But the 
Frist language leaves victims no way 
to hold these outsiders accountable. 
That is because, unlike the amendment 

of Senator SNOWE, the Frist amend-
ment never deems the designated deci-
sionmaker liable for the acts or omis-
sions of other parties who affect ben-
efit determinations. This is the most 
critical difference between the two pro-
posals. 

The other important difference is 
that under Senator SNOWE’s amend-
ment, only employers can name des-
ignated decisionmakers; HMOs cannot. 
After all, the entire point of having 
designated decisionmakers is to ensure 
employers have a clear, easy way to 
avoid all possibility of being sued, not 
to protect HMOs. 

Of course, the effect of allowing 
HMOs to have a designated decision-
maker is to enable them to escape li-
ability for part or all of their actions. 
Under the Frist-Breaux amendment, if 
a judge or jury finds someone in an 
HMO harmed a patient and that person 
working for the HMO was not a des-
ignated decisionmaker, the HMO es-
capes liability. 

I think the amendment is sound. I 
think it has been a matter of discus-
sion and debate. I think those of us 
who were involved in the development 
of the initial legislation sought to 
achieve what this amendment does 
enormously fairly. It also treats the 
various Taft-Hartley aspects equally 
with the other parts, so we have equal-
ity for one and equality for the other. 

Another important feature of Sen-
ator SNOWE’s amendment is that it pro-
tects employers and Taft-Hartley plans 
which self-insure and self-administer 
claims. The Frist alternative contained 
in S.889 fails to address this issue. The 
Taft-Hartley plans have a long history 
of providing quality health care for 
their members. In their unique struc-
ture, employee advocates comprise half 
of the members of the board. The 
record shows that this has been an ex-
cellent protection even for bene-
ficiaries who have extraordinary health 
care needs. In structuring this legisla-
tion, we wanted to be certain that we 
didn’t impose any inappropriate bur-
dens on these plans. 

I commend the Senators. They spent 
a great deal of time on this amend-
ment. One would think it would be 
easy in the drafting of it, but I know 
they have been challenged with it. I 
commend them for really advancing 
this whole issue in a very positive, con-
structive way, a way which really re-
flects what this President has enun-
ciated and a way which we had hoped 
to include in our legislation. There was 
a significant question about it. Legiti-
mate issues were raised. I think this is 
one of the important contributions in 
helping move this process. I commend 
all those on both sides who were very 
much involved in its development. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. KENNEDY. Mr. President, I yield 
5 minutes. 

The PRESIDING OFFICER. The Sen-
ator from North Carolina. 

Mr. EDWARDS. Mr. President, this 
amendment is a wonderful example of 
what can be done when we work to-
gether to solve problems. The bene-
ficiaries of the work that has been done 
by Senators SNOWE, NELSON, DEWINE, 
and LINCOLN are not the Members of 
the Senate but the people of this coun-
try, the families who need quality 
health care, and the employers that 
need to be protected from unnecessary 
lawsuits and unnecessary litigation. 

First, I thank Senator SNOWE for her 
leadership. She has taken the lead on 
this issue from the beginning. Her 
work has been absolutely crucial. 

My friend, Mr. DEWINE, the Senator 
from Ohio, has also lent tremendous 
leadership and expertise to the work on 
this effort. 

I also thank my colleague seated 
near me, Senator NELSON from Ne-
braska, who not only brings great ex-
pertise to this issue both as Governor 
and as insurance commissioner of the 
State of Nebraska, but he has been dog-
ged in his determination to ensure that 
the small employers, particularly, and 
employers generally, of America are 
protected in this legislation. 

This effort could not have been 
achieved without his leadership and 
without his dogged involvement in this 
issue. He has been involved in so many 
of the issues with respect to this legis-
lation. He and I have worked together. 
He and I and Senator MCCAIN have 
worked together. He has been involved 
in this patients’ rights protection act 
from the very beginning. We thank him 
for all of his work and important con-
tribution. 

Also, the Senator from Arkansas, 
who has expressed a concern about em-
ployers from the very first moment, 
and I have talked about this issue. She 
cares deeply about patients and deeply 
about doctors making medical deci-
sions, having a very well-trained physi-
cian in her own family, that being her 
husband. She has firsthand experience 
with that. But in addition to that, she 
has shown great concern for small em-
ployers and, as has Senator NELSON, 
has made it very clear to Senator 
MCCAIN and myself and Senator KEN-
NEDY that the only way she could sup-
port this legislation is if we did what 
was necessary to protect employers. 
She has been absolutely crucial in 
achieving that goal. 

Without the work of Senators LIN-
COLN, NELSON, SNOWE, and DEWINE, the 
employers of this country would be in 
a different place than they are today. I 
think they will be after this amend-
ment is voted on. 

They have achieved two very impor-
tant purposes: 

No. 1, they have insured that there 
are real and meaningful protections for 
employers through the designated deci-
sionmaker model which we have al-
ready talked about, which essentially 
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means the small employers that we 
have talked about are 100-percent pro-
tected. They cannot have liability 
under the language of this amendment, 
which is crucial. It is a goal and a prin-
ciple that we have all shared from the 
beginning but, again, couldn’t have 
been done without their work. They 
have also managed to do it in a cre-
ative and innovative way that, while 
protecting employers, does not leave 
the patients and the families high and 
dry, which is exactly what needed to be 
done. 

Honestly, it is a very difficult task, 
but they have worked doggedly on this 
issue. All of them managed to reach a 
bipartisan agreement. 

The most important thing from the 
perspective of the overall legislation is 
that this is another in a series of obsta-
cles about which we have now been 
able to reach some consensus. 

They have followed sort of one by one 
by one, starting with the issue of 
scope, which Senator BREAUX, Senator 
JEFFORDS, I, and others worked on, 
reaching a crucial compromise going to 
the issue of independence of medical 
panels to make sure that those panels 
are, in fact, independent. 

We have reached a resolution of that 
issue. On the issue of medical neces-
sity, the Presiding Officer from Dela-
ware, along with my friend, the Sen-
ator from Indiana, were crucial in 
being able to reach a resolution that 
shows proper respect for the sanctity of 
the contract and the specific language 
of the contract but some flexibility, 
where necessary, for the independent 
review panel with respect to patients, 
keeping in mind the interest of pa-
tients on the one hand, which I know 
you care about deeply, and the impor-
tance of the contract in keeping costs 
under control. 

Without your work and Senator 
BAYH’s work, that would not have been 
achieved. 

The Senator from Tennessee and I, as 
we speak, are attempting to finalize an 
agreement on the exhaustion of appeal. 
Both of us believe, as do most Members 
of this body, that it is a sensible thing 
to have a patient go through the inter-
nal and external appeal before any case 
goes to court. We have tightened up 
that language; working together on it. 
We know it is important. 

The Senator from Tennessee, Mr. 
THOMPSON, and I are resolving this 
issue of the exhaustion of appeal. All of 
us believe that the appeals process is 
crucial to getting patients the care 
they need. 

If this bill works the way Senator 
MCCAIN and Senator KENNEDY and I be-
lieve it should, the ultimate goal will 
be achieved if there were never a law-
suit filed because what would have hap-
pened is the appeals process would have 
worked and the patients would have re-
ceived the care they needed. That is 
what this is about. 

We want patients to use this appeals 
process. The Senator from Tennessee 
and I are finalizing an agreement on 
exhaustion of administrative remedies. 

I also want to thank our colleagues 
on this specific amendment because 
that is another crucial obstacle. Scope, 
independence of the panel, protecting 
employers, medical necessity, and ex-
haustion of appeals are crucial issues 
in this legislation about which we have 
been able to reach consensus. 

As I said earlier, the important re-
sult is not what is happening within 
this Chamber but that the families of 
this country will have more control 
over their health care, and we will ac-
tually have a more realistic possibility 
of getting the legislation they so des-
perately need passed. 

I thank all of my colleagues for all of 
their hard work. Without them, this 
could not have been achieved. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Hampshire. 
Mr. GREGG. Mr. President, let me 

begin by saying that this amendment 
is moving in the right direction. I be-
lieve, with some of the changes which 
we have discussed with the Senator 
from Ohio and the Senator from Maine, 
that we can make real progress on im-
proving it. Unfortunately, the amend-
ment came late. It is complicated. The 
issues involved are considerable. But 
before getting into the specifics of the 
amendment and how it may or may not 
play out in a positive way relative to 
producing a quality bill, let me make 
the point that this amendment ad-
dresses an important but not a broad 
part of the issue. 

This amendment doesn’t, for exam-
ple, address some very real and signifi-
cant issues in the area of liability. It 
doesn’t address the issues of the 56 mil-
lion people who are in self-insured 
plans. 

It does not, therefore, solve the over-
all liability question, which if you were 
to rate the five issues that I think the 
Senator from North Carolina has ap-
propriately highlighted, although I am 
not sure he mentioned liability—he 
probably wasn’t thinking in those 
terms, but he certainly hit the floor if 
you put liability on the table—liability 
is probably the key issue for a lot of 
people in this Chamber. 

Issues such as forum shopping, class 
action, damages, punitive versus com-
pensatory damages, are major issues 
that we still have to address. I think 
we recognize that there is still a fair 
amount of distance to go in the liabil-
ity area. 

But this amendment takes up the 
designated decisionmaker language. It 
takes a portion of the Frist-Jeffords- 
Breaux bill in this area and tries to ba-
sically graft that on to what is the 
McCain-Kennedy bill—a good and ap-
propriate attempt, although I must 
admit that with just a quick reading of 

it I think there is going to be some real 
confusion on the part of employers be-
tween what they can do as a designated 
decisionmaker versus direct participa-
tion. I had hoped that the language 
would have a firewall in there. But as 
a practical matter, at least the move-
ment is in the right direction to give 
some insulation for designated deci-
sionmakers and people who use des-
ignated decisionmakers. 

As to the issue of union liability, 
there has been a lot of talk around here 
about making businesses liable. And 
they are liable. Small businesses and 
large businesses are all liable—and 
making HMOs liable. 

If you are a union employee and have 
a union plan, and your union tells you 
you can’t get some sort of treatment 
that you need and should get, unfortu-
nately, the way the bill was originally 
drafted, you would not have been able 
to sue that union plan, any more than 
if you had been employed by a com-
pany, and the company had sponsored 
your plan, and you would be able to sue 
them or, under this bill, the HMO. But 
ironically the unions ended up, under 
the original draft, of being completely 
taken out of the picture. 

The Senator from Ohio and the Sen-
ator from Maine made clear that was 
not their intent. I understand they are 
going to adjust some language so union 
plans, which are in the same basic posi-
tion as those plans which are self-fund-
ed and self-administered, will be the 
ones which are taken out of the liabil-
ity picture. That is reasonable. That is 
the way it should be. We look forward 
to that modification. 

Another issue that this bill raised, 
which has not been really talked about 
at all, is the fact that it basically has 
Federal usurpation of what has been a 
very traditional State responsibility of 
determining the viability of the insur-
ance agency, whether the insurance 
agency has adequate financial strength 
to cover the projected losses which 
may occur. This has been something on 
which States have spent a huge 
amount of time. It is a real specialty. 
It is an art form to look at these insur-
ance companies and determine whether 
or not they have the depth and the 
ability to cover the costs if they get 
hit with a whole series of claims. 

I would hate to see the Federal Gov-
ernment step into this arena where the 
States have been responsible and sud-
denly take it over. But under this 
amendment, as originally drafted, that 
would be the case; the Federal Govern-
ment would now basically take all that 
responsibility away from the States. 

We discussed this with the Senator 
from Maine and the Senator from Ohio 
and their staffs to try to straighten 
this out. They recognize the issue. 

I think the Frist model in this area is 
the right model. It essentially says: 
Where the States have responsibility, 
where they are the insurer, then they 
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will have the ability—and retain the 
ability—to evaluate the insurer. But 
where it is a new Federal cause of ac-
tion, a new Federal event, then the 
Federal Government will come in and 
do the evaluation. That seems to be a 
reasonable bifurcation of responsibility 
and will be an improvement if it is ac-
cepted. 

I understand language is being devel-
oped which hopefully will be accepted. 
That is all very positive, in my opin-
ion. 

As I mentioned, this amendment, if 
we can get these issues worked out— 
and there are one or two other small 
ones—becomes a much more positive 
event for moving the bill in the right 
direction. The question becomes: What 
do we have left to do in that we have 
taken up a lot of amendments? Unfor-
tunately, we still have a lot of amend-
ments to go. Most of them are in the li-
ability area. Some of them are in tan-
gential areas. But I do expect we will 
have amendments, as we move into the 
evening, which will address such issues 
as the small employer who decides to 
cash out their employees and what 
type of protection they get. Senator 
ENZI happens to have that amendment. 

There will be amendments dealing 
with class action suits. I think Senator 
DEWINE actually has an amendment in 
that area. There will be amendments 
dealing with coverage and liability. I 
have an amendment on punitive dam-
ages which essentially says if an em-
ployer lives by the terms of the exter-
nal review, they should not be subject 
to punitive damages. There are a vari-
ety in that area. There will be amend-
ments on forum shopping. I think Sen-
ator SPECTER has an amendment in 
that area that he may bring forward. 

So there are still a fair number of 
issues, especially involving the liabil-
ity questions, which have to be re-
solved, after we get past the language 
which the Senator from Maine and the 
Senator from Ohio have brought for-
ward, which, as I mentioned, I think 
with some adjustment—which is major 
to the amendment, but which would be 
positive; and it appears to be accept-
able to the sponsors—hopefully, will 
move the process in a better direction. 

At this time I will yield to the Sen-
ator from Wyoming such time as he 
may need from my time. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. If the Senator from Wyo-
ming will yield for a brief inquiry of 
the Republican manager, it is my un-
derstanding that because of some peo-
ple being at the White House and a con-
ference that is going to be held by the 
minority at 3 o’clock, the minority 
does not wish to vote until 3:45 or 4 
o’clock. 

Mr. GREGG. I believe there is still 
approximately an hour and a half left 
on the amendment. I would hope that 
once we reach an agreement, and we 

have the language from Senator SNOWE 
and Senator DEWINE relative to the 
issue of coverage for union plans and li-
ability—and State versus Federal re-
sponsibility for reviewing the adequacy 
of liability, and there is one other 
issue—once we have that language, I 
personally would think we could start 
yielding back time and go to a vote. 

I think it would be hard to get to a 
vote before 4 o’clock because of other 
commitments. It would be my hope we 
could vote at around 4 o’clock on this 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from Wyoming. 

Mr. ENZI. Mr. President, this bill is 
really a strange one for me to be work-
ing on at all. Wyoming has one HMO. It 
is owned by some doctors. So far as I 
know, there are not any complaints on 
it. But there are some basic problems 
here that people in Wyoming are ask-
ing about. 

Because of Wyoming’s makeup, I usu-
ally talk about small companies, be-
cause under the Federal definition of 
‘‘500 employees or less,’’ we do not have 
a single company headquartered in Wy-
oming that would be considered ‘‘big 
business.’’ But on this amendment I 
have to talk about big business. 

I have been hearing from the ac-
countants of a number of these compa-
nies. They are a little bit concerned 
about what is going to happen to their 
health care. They work for those com-
panies. They can see what the costs are 
going to be on their companies. I have 
to say that this amendment before us 
now does not address the problem. I 
would like to think that it did. 

I would like to be able to pass this. I 
would like to not have to talk about a 
big company. There are the 
Caterpillers and Motorolas and the 
Pitney Bowes and the Hewlett Pack-
ards. There are about a dozen of these 
big companies in the United States. 
Again, none of them is headquartered 
in Wyoming. I am pretty sure that 
none of them operates in Wyoming. 
But I am still concerned about them 
because there are 6 million people who 
get their insurance that way. 

I would suspect that almost every-
body in this Chamber, with the excep-
tion of my friend from Wyoming, has 
one of these big companies in their 
State. Six million people are getting 
their insurance from these companies. 

What we are talking about is having 
a designated decisionmaker. It does 
sound like baseball season, doesn’t it? 

Let me tell you how this insurance 
works. Right now they work it in- 
house. They are able to keep their ad-
ministrative expenses down to 5 per-
cent. Now they are faced with the pos-
sibility of having liability. These are 
the companies that are providing the 
Cadillac insurance in this Nation. 

I am not aware of complaints of these 
companies on their insurance. The in-
surance these people have is far better 

than the plan we have in the Senate. 
But they are self-funded, and they are 
self-administered. Where they make 
their big savings is in self-administra-
tion. 

Now we are talking about having a 
designated decisionmaker. That means 
they are going to shift the administra-
tion to somebody else, which might 
still be done at 5 percent, but there is 
this new liability factor that goes with 
it. The guy that is over here, who is the 
designated decisionmaker, is going to 
have to charge them for his potential 
liability in the decisions that he makes 
incorrectly. He will not do that for 5 
percent. He will need a lot more be-
cause what he is selling is liability in-
surance. So it is going to drive up the 
costs. 

I have asked some of these companies 
what those costs would be. They have 
said that, quite frankly, what they will 
have to do is get group plans for their 
employees that have less benefits, to 
fit in the same cost level that they 
have right now, because this little bit 
of a liability factor drives up the price 
astronomically. So in this particular 
provision that is before us, we are not 
taking care of the self-insured and the 
self-administered. 

I do have a proposal that I may offer 
after this one is finished, one that will 
provide some mechanism for them to 
continue to do that, and for those em-
ployees who they have, who are more 
concerned about their ability to sue 
than they are about the current bene-
fits that they have, would have a 
choice. In exchange for that choice, 
this company would not have to hire a 
designated liability holder because 
that is what a designated decision-
maker would be. 

For most of the firms that have the 
Cadillacs of the industry, most of them 
will have to change to a designated de-
cisionmaker. That additional cost will 
be considerably more than the 5 per-
cent they are currently paying to han-
dle administration, that 5 percent that 
they do partly because they have em-
ployee committees that get involved in 
the decisions. And those employee 
committees are not going to want to be 
sued, so they are going to need some 
relief. I am here in the uncomfortable 
position of speaking up for the compa-
nies that are in your States, not mine, 
to protect the kind of health insurance 
they have at the present time and not 
drive up the cost, forcing them to go to 
a lower benefit plan with a designated 
decisionmaker. 

This is not the solution. I hope you 
will pay attention to the solution when 
that amendment comes forward. 

Mr. DEWINE. Will the Senator yield 
for a moment? 

Mr. ENZI. I will yield on the time of 
the Senator from Ohio. I was just given 
pretty limited time. 

The PRESIDING OFFICER (Mrs. LIN-
COLN). Who yields time? The Senator 
from Wyoming still has the floor. 
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Mr. ENZI. I yield the floor and re-

serve the remainder of my time. 
The PRESIDING OFFICER. Who 

yields time? The Senator from Maine 
has approximately 7 minutes remain-
ing. 

Ms. SNOWE. Madam President, we 
are awaiting modifications to the un-
derlying amendment. Unless there are 
any other speakers on the floor, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. On whose 
time? 

Ms. SNOWE. I ask unanimous con-
sent that the time not be taken from 
either side at this point. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. I object. We have to move 
this thing along. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Ms. SNOWE. I yield the floor. 
The PRESIDING OFFICER. The 

Chair notes, if no one yields time, time 
is charged equally to all sides of the de-
bate. 

The PRESIDING OFFICER (Mr. DAY-
TON). The Senator from New York is 
recognized. 

(The remarks of Mrs. CLINTON per-
taining to the introduction of S. Res. 
117 are located in today’s RECORD under 
‘‘Submission of Concurrent and Senate 
Resolutions.’’) 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, I ask that 
the time be charged equally between 
the parties since we still have time left 
under the agreement which is before 
the Senate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, I suggest 
the absence of a quorum and ask the 
time be charged equally. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GREGG. Mr. President, for the 
edification of our colleagues, the pro-
jected order of events is that Senator 
GRAMM and Senator MCCAIN are going 
to offer an amendment which I believe 
is agreed to and will require no vote. 
We will lay aside the Snowe amend-

ment, and then Senator ENZI is going 
to offer an amendment. We will debate 
the Enzi amendment for whatever time 
he requires. I am not sure it will be 
that long. Then Senator SPECTER will 
offer an amendment after laying aside 
the pending amendments. We will de-
bate that and then probably go to a 
vote on the Specter, Snowe, and Enzi 
amendments later this evening—hope-
fully early evening. 

Mr. REID. Mr. President, I would like 
to speak to the majority leader, but 
this sounds fine. It is my under-
standing—I have spoken with the prin-
cipals; I have spoken with Senator 
KENNEDY and Senator SNOWE, and that 
matter appears to have been worked 
out so we can have a satisfactory reso-
lution of that tonight as soon as Sen-
ator FRIST gets back. 

Senator FRIST had to leave the Hill 
for a minor matter. He has some dental 
work that has to be done tonight. We 
understand that certainly. It is a valid 
reason for leaving. 

What the Senator from New Hamp-
shire has suggested is appropriate. We 
will go to another McCain amendment 
and then the Enzi amendment and then 
the Specter amendment. 

Mr. GREGG. I think it is a Gramm 
amendment actually. 

Mr. REID. There is no unanimous 
consent request at this time, but I 
think what the Senator from New 
Hampshire has outlined is appropriate. 
I will check with the majority leader. 
If he has any problems, I will report 
back accordingly. 

Mr. GREGG. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. I ask that the Senator 
from Alaska be recognized and the 
time used not be charged against the 
time before the Senate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

EXPLANATION OF ABSENCE 
Mr. MURKOWSKI. Mr. President, I 

ask unanimous consent, to be excused 
from the voting in the Senate because 
there is a wedding in the family that 
requires me to travel to Juneau, AK. I 
will try to be responsive to the leader-
ship in whatever the calendar turns out 
to be. But I wanted to put the Record 
on notice of my absence and the reason 
for my absence. 

I suggest the absence of a quorum. 
Mr. REID. As under the previous 

order, I ask unanimous consent that 
the time be equally charged. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GREGG. Mr. President, I ask 
unanimous consent the Senator from 
Wyoming be recognized to offer an 
amendment and that we debate that 
for up to 30 minutes with the time 
equally divided and no second-degree; 
that thereafter, we go to an amend-
ment from Senator GRAMM, which I un-
derstand is agreed to, and that debate 
will be up to 10 minutes; then we go to 
an amendment from Senator SPECTER. 

Mr. REID. Reserving the right to ob-
ject, we have been told the Gramm 
amendment is substantially agreed to 
but one or two other people have to 
look at it first. I am sure that will 
work out fine. 

Mr. GREGG. I didn’t say it was 
agreed to; I just said they had 10 min-
utes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is temporarily set 
aside, and the Senator from Wyoming 
is recognized. 

AMENDMENT NO. 840 

Mr. ENZI. Mr. President, I call up 
amendment No. 840. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Wyoming [Mr. ENZI] pro-
poses an amendment numbered 840. 

Mr. ENZI. Mr. President, I ask unani-
mous consent reading of the amend-
ment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To provide immunity to certain 

self-insured group health plans that pro-
vide health insurance options) 

On page 172, between lines 15 and 16, insert 
the following: 
SEC. 304. IMMUNITY FROM LIABILITY FOR PROVI-

SION OF INSURANCE OPTIONS. 
(a) IN GENERAL.—Section 502 of the Em-

ployee Retirement Income Security Act of 
1974 (29 U.S.C. 1132), as amended by section 
302, is further amended by adding at the end 
the following: 

‘‘(p) IMMUNITY FROM LIABILITY FOR PROVI-
SION OF INSURANCE OPTIONS.— 

‘‘(1) IN GENERAL.—No liability shall arise 
under subsection (n) with respect to a partic-
ipant or beneficiary against a group health 
plan described in paragraph (4) if such plan 
offers the participant or beneficiary the cov-
erage option described in paragraph (2). 

‘‘(2) COVERAGE OPTION.—The coverage op-
tion described in this paragraph is one under 
which the group health plan, at the time of 
enrollment or as provided for in paragraph 
(3), provides the participant or beneficiary 
with the option to— 

‘‘(A) enroll for coverage under a fully in-
sured health plan; or 

‘‘(B) receive an individual benefit payment, 
in an amount equal to the amount that 
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would be contributed on behalf of the partic-
ipant or beneficiary by the plan sponsor for 
enrollment in the group health plan (as de-
termined by the plan actuary, including fac-
tors relating to participant or beneficiary’s 
age and health status), for use by the partici-
pant or beneficiary in obtaining health in-
surance coverage in the individual market. 

‘‘(3) TIME OF OFFERING OF OPTION.—The cov-
erage option described in paragraph (2) shall 
be offered to a participant or beneficiary— 

‘‘(A) during the first period in which the 
individual is eligible to enroll under the 
group health plan; or 

‘‘(B) during any special enrollment period 
provided by the group health plan after the 
date of enactment of the Patients’ Bill of 
Rights Plus Act for purposes of offering such 
coverage option. 

‘‘(4) GROUP HEALTH PLAN DESCRIBED.—A 
group health plan described in this para-
graph is a group health plan that is self-in-
sured and self-administered prior to the gen-
eral effective date described in section 
401(a)(1) of the Bipartisan Patient Protection 
Act.’’. 

(b) AMENDMENTS TO INTERNAL REVENUE 
CODE.— 

(1) EXCLUSION FROM INCOME.—Section 106 of 
the Internal Revenue Code of 1986 (relating 
to contributions by employer to accident and 
health plans) is amended by adding at the 
end the following: 

‘‘(d) TREATMENT OF CERTAIN COVERAGE OP-
TION UNDER SELF-INSURED PLANS.—No 
amount shall be included in the gross income 
of an individual by reason of— 

‘‘(1) the individual’s right to elect a cov-
erage option described in section 502(o)(2) of 
the Employee Retirement Income Security 
Act of 1974, or 

‘‘(2) the receipt by the individual of an in-
dividual benefit payment described in sec-
tion 502(o)(2)(A) of such Act.’’ 

(2) NONDISCRIMINATION RULES.—Section 
105(h) of such Code (relating to self-insured 
medical expense reimbursement plans) is 
amended by adding at the end the following: 

‘‘(11) TREATMENT OF CERTAIN COVERAGE OP-
TIONS.—If a self-insured medical reimburse-
ment plan offers the coverage option de-
scribed in section 502(o)(2) of the Employee 
Retirement Income Security Act of 1974, em-
ployees who elect such option shall be treat-
ed as eligible to benefit under the plan and 
the plan shall be treated as benefiting such 
employees.’’ 

Mr. ENZI. Mr. President, we have 
spent more than a week debating this 
version of a Patients’ Bill of Rights 
which would affect the health care cov-
erage of more than 160 million working 
families who are currently provided in-
surance by employers on a voluntary 
basis. We have specifically debated the 
matter of protecting employers from 
the new liability in the bill. To that 
end, Senators GRAMM and HUTCHISON 
offered an amendment that mirrored 
the employer protection provision of 
Texas law by completely carving it 
out. That amendment was unfortu-
nately defeated. So we are still in the 
same predicament. We have employers 
that are providing health care coverage 
that may think twice about doing so if 
this bill passes as it currently reads. 

Now everyone, including the sponsors 
of the bill, acknowledges that this 
bill’s stab at an employer protection 
from frivolous lawsuits needs to be 

fixed. The Senators are now talking 
about how we protect the good actors. 
Those are employers that are doing 
right by their employees, offering 
health coverage but not playing a role 
in denying medical care to which their 
employees are entitled under the insur-
ance contract. 

My hope is that in the course of these 
discussions everyone will settle on a 
comprehensive liability fix that in-
cludes the designated decisionmaker 
model presented in the Frist-Breaux- 
Jeffords bill. As many of my colleagues 
have said, that certainly seems to do 
the job. I agree it certainly seems to. 
In fact, I agree that the designated de-
cisionmaker mechanism must be part 
of an amendment to successfully re-
solve the problems in the underlying 
bill. 

However, while the designated deci-
sionmaker model does present itself as 
the most reliable proposal for pro-
tecting most employers, there remains 
a small segment of the market that 
will continue to go unprotected. Iron-
ically, this handful of employer health 
plans may represent the best of the 
best. These are the plans that we all 
should envy. They are plans better 
than we have in the Senate. They are 
referred to as the self-insured, self-ad-
ministered employer plans. They com-
prise roughly 5 percent of the entire 
ERISA market. 

Five percent is not a small number 
because that is still 6 million people, 
but the problem under the Kennedy- 
McCain direct participation model and 
even a designated decisionmaker model 
as we have been debating in the last 
few minutes is that these employers 
will have to dramatically alter their 
health plan because they do the plan 
administration in-house. That means 
they are participating in everything, 
and it means they cannot just des-
ignate their third party administration 
or insurance company because they 
don’t currently contract with such en-
tities for the purpose of processing 
claims. That is the difference between 
the self-administered and the fully in-
sured employer plan. 

We can reasonably expect the fully 
insured employer plan to be able to 
designate the final decision on a claim 
for benefit because that is generally 
how they function now, having the in-
surance company administer the plan, 
with the employer participation rang-
ing from full plan design to advocating 
for a sick employee. But that is not the 
way the self-administered plan oper-
ates. So none of the proposals protects 
them. 

My fear is that none of the proposals 
even preserves that kind of a plan. Let 
me explain why that is a problem. 
These companies that self-administer 
are few and far between, probably a 
dozen in the entire United States. But 
they are the big companies, the compa-
nies that operate probably in 

everybody’s State but mine. Usually I 
am the advocate for small businesses 
because all of my businesses are small. 
There is not a single company 
headquartered in Wyoming that would 
be considered big business by the Small 
Business Administration. This issue 
has come to my attention from compa-
nies that participate all over the 
United States, and they have brought 
me the stories of how it will affect 
their plan, what the costs will be. It 
does require a fair bit of capital to ad-
minister a health plan and also re-
quires that the employer wants to be 
actively involved in the caliber and 
range of benefits their employees re-
ceive. They receive more benefits than 
almost anyone else. And they want to 
design a wide, often unique range of 
benefits to suit the specific needs of 
their employees. Because the employ-
ers have the in-house resources to do 
so, they are actually able to be more 
cost-effective in what they provide 
than if they provided a fully insured 
health plan. They would rather have 
the health benefits than the adminis-
tration benefit. It is not that they can 
just provide the same benefits cheaper 
and more efficiently; they actually 
provide a richer benefit package for 
less. 

The benefits some of these employers 
provide include extensive mental 
health counseling, on-site wellness 
clinics, routine screenings, they in-
clude cancer, osteoporosis, and domes-
tic violence counseling, and the list 
goes on. These employers often use em-
ployee review boards to evaluate dis-
puted claims for benefits, which is also 
a practice used by a number of em-
ployee union operated health plans. 
These are clearly benefits and adminis-
trative practices designed to help em-
ployees get the highest quality health 
care available. In fact, these employer 
plans are often referred to as the Cad-
illac of plans. As I said before, isn’t it 
ironic that these are the health plans 
hardest hit by this bill? That doesn’t 
make any sense to me. And it clearly 
doesn’t make any sense to me to leave 
these employers unprotected as we 
identify a way to protect employers. 

For that reason, the amendment I 
offer today is a solution that I think is 
reasonable and will force us to ask our-
selves a few tough questions about the 
purpose of a Patients’ Bill of Rights. 
The amendment would require a self- 
insured, self-administered employer to 
offer their employees one or both of the 
following options, in addition to the 
self-administered, self-funded plan, and 
thereby gain a ‘‘shield’’ around that 
self-administered plan from the new 
cause of action. The logic of this 
amendment is to provide employees 
with the option of choosing a different 
health plan, which would also afford 
them access to a cause of action. The 
employee chooses if he or she wants 
that to be a component of their health 
benefit. 
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Under the amendment, self-adminis-

tered, self-insured employers would be 
required to offer at least one of the fol-
lowing options. The first would be a 
fully insured product, under which an 
employee could exercise the cause of 
action in this bill against the insur-
ance company administering the 
health plan; or, the employer would 
provide the option of receiving, in the 
form of an ‘‘individual health benefit,’’ 
the amount of their employer’s annual 
premium contribution under the self- 
administered employer plan. This 
would have to be used to buy health 
care, which is done in the State regu-
lated individual market. They have the 
right to sue. 

If an employer offers one or both of 
these choices to employees, then the 
employer would not be subject to the 
new cause of action under the Patients’ 
Bill of Rights. Any new civil monetary 
penalties would apply to these employ-
ers for violations of the act, and the ex-
ternal appeals determination would be 
binding on the employer, but enrollees 
would not be able to pursue damage 
awards against the employer under the 
new cause of action. As under the 
Frist-Breaux-Jeffords bill, this provi-
sion would not preempt any medical 
malpractice action currently available 
in state court. 

It would not do that. This is very 
clear. An employee makes the choice 
to either keep the caliber of benefits 
under the self-administered plan, or to 
choose a plan specifically for the right 
to sue. Those employees that choose 
the fully insured product will be able 
to hold their plan accountable under 
the new cause of action. And, those em-
ployees that choose to purchase their 
own plan through the ‘‘individual 
health benefit’’ are similarly able to 
hold their plan accountable under state 
law. 

The argument has always been that 
ERISA is unfair because it ‘‘traps’’ em-
ployees in the employer sponsored 
plan, affording that option alone, 
where damage lawsuits aren’t avail-
able. This proposal solves that di-
lemma without jeopardizing access to 
top-notch employer sponsored health 
care for those employees. Have any of 
you been hearing from the major com-
panies that provide the self-insured, 
self-administered employer plan? No, 
you have not. They have not been ask-
ing for that right to sue. They like the 
range of benefits they have. They like 
the personal way it is handled. 

The arguments you will hear against 
the amendment, I believe, actually 
make the case for it. It is very simple. 
It will be argued that employees will 
never be able to get the rich benefit 
packages that their employer’s self-ad-
ministered plan currently provides if 
they opt into the individual market by 
taking the ‘‘individual benefit,’’ and, 
while it may be better than the indi-
vidual market under the fully insured 

option, surely it won’t compare to the 
self-administered option. 

That is absolutely right. If they 
spend the same amount of money and 
add a liability part to it, you do not 
get as much insurance. I am trying to 
preserve their insurance, not the right 
to sue, by giving them the flexibility. 
Any employer that ever had a bad 
actor incident in their company would 
have all of their people go out into the 
individual market under this plan. 

This bill would eliminate the best 
employer plans out there because we 
feel compelled to sue them instead of 
making the decision to eliminate self- 
administered plans by a lawsuit from 
Washington. Why don’t we let the em-
ployees make the choice for them-
selves? Every time a window of choice 
comes open they can opt into this 
other plan if they think it is a good 
way to go. 

But I will tell you why the businesses 
cannot do what is being mandated 
under this bill. If they have to have a 
designated decisionmaker, they are 
hiring somebody to take the liability 
risk. They are not just hiring some-
body to administer the plan. That is 
only a 5-percent cost. This will drive 
their prices up dramatically if we do 
not give this option, and people who 
are receiving the best care in the 
United States at the present time will 
have to settle for something else. 

I believe we have made a concerted 
effort through the amendment. It is 
one we talked about a lot last year in 
the Patients’ Bill of Rights conference 
committees. We made an attempt to 
amend the process, to remedy the prob-
lems of the entire liability section 
under the underlying bill, including 
protecting employers and including 
protecting small employers. 

It is not worry about the small ones; 
this is worry about the big ones who 
are providing the best of the best. I do 
not believe we will be doing a good job 
unless we include this amendment. 

I yield the floor and reserve the re-
mainder of my time. 

The PRESIDING OFFICER. If no one 
yields time, time will be charged 
against both sides. 

The Senator from North Carolina. 
Mr. EDWARDS. Mr. President, I un-

derstand what my friend from Wyo-
ming is trying to do. We appreciate his 
work on this issue. This is a subject 
matter that was covered previously by 
the Snowe-Nelson-DeWine-Lincoln 
amendment on which we reached con-
sensus on the floor a few hours ago. 
That amendment was specifically de-
signed to strike the proper balance be-
tween protecting employers on the one 
hand and making sure we also pro-
tected the rights of employees. So this 
is an issue that has already been cov-
ered, about which there has already 
been great discussion, work, and com-
promise across party lines, Democrats 
and Republicans, and about which we 

are soon to have a vote. It is an issue 
about which we already have con-
sensus. We have widespread support for 
that consensus. 

The reason for that widespread sup-
port is we have protected employers 
while at the same time kept alive the 
rights of employees and patients. We 
have struck in a very creative way a 
solution to that problem. 

This specific amendment has at least 
two major problems. No. 1, what it does 
is take away the rights of employees, 
patients, and families, to hold anybody 
accountable if one of two things oc-
curs. The problem with that concept is 
that it is in violation of the President’s 
principle, which we have talked about 
at great length on the floor of the Sen-
ate, which is that employers be pro-
tected but that somebody be held ac-
countable if the employee, the patient, 
is injured as a result of a medically re-
viewable decision. The President spe-
cifically said that in his principle. 
That principle is completely complied 
with in the Snowe-DeWine-Nelson 
amendment because in that amend-
ment we create a situation where we 
protect the employees right to recover 
if, in fact, they are injured by a medi-
cally reviewable decision, while at the 
same time providing protection for em-
ployers. So that is the reason that con-
sensus was reached. That is the reason 
both Democrats and Republicans sup-
port it across party lines, and that con-
sensus is consistent with the Presi-
dent’s principle. 

This is an issue about which we have 
already talked and an issue about 
which we have reached some agree-
ment. 

In addition to that, there are at least 
two other problems with this specific 
amendment. 

No. 1, it provides the employees with 
a false option. It says for self-insured, 
self-administered plans, if either of two 
things occurs, the employee, the fam-
ily, and the patient lose their right to 
hold anybody accountable. One of those 
options is that they go out, get a 
voucher, and buy their own health in-
surance. But there is absolutely no re-
quirement that the voucher be ade-
quate to buy quality health insurance 
plans. 

Second, they may provide a com-
parable plan. But there is nothing to 
require that the benefits of that plan 
be equal to the benefits the employee 
would otherwise have. 

The bottom line is there are no pro-
tections that require that under these 
options the employee or the patient 
end up with the same quality health 
care plan. In many regards, it is a false 
option that is being provided to them. 

Another fundamental problem is that 
there is a provision in the amend-
ment—this is the B–1 exclusion from 
income—which says section 106 of the 
Internal Revenue Code of 1986 is 
amended by adding at the end the fol-
lowing. Of course, an amendment to 
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the Internal Revenue Code creates a 
blue slip problem. This issue has to 
originate in the House, which means, if 
adopted, that this entire legislation 
could be sent back to the Senate from 
the House. 

We have a number of problems. I un-
derstand what my colleague is trying 
to do. I think his purpose is very well 
intentioned. But I say to my col-
leagues, No. 1, this is an issue about 
which we have already reached con-
sensus in the Snowe-DeWine-Nelson 
amendment. We have reached that con-
sensus for an important reason. We 
have complied with the President’s 
principle. We have complied with the 
fundamental principle, with which 
many of us on both sides of the aisle 
agree, which is we need to protect em-
ployers and provide the maximum pro-
tection for employers but, in that proc-
ess, not leave the patients behind. That 
is the reason we have an amendment to 
be able to reach consensus. 

No. 2, the choices that are being pro-
vided in this particular amendment we 
believe are false choices, and they 
would not require that the employee or 
the patient receive the same quality 
plan they would get with the employer. 

No. 3, it creates a blue slip problem, 
which means the entire Patient Protec-
tion Act could be sent back to the Sen-
ate since it involves an amendment to 
the IRS Code. 

There are a number of fundamental 
problems. I appreciate my colleague’s 
work on this issue. I think this does 
not move us in the right direction. We 
have an amendment that already ad-
dresses this issue. It is an amendment 
that provides protection for employers 
while at the same time keeping alive 
the rights of patients and employees. 

I urge my colleagues to vote against 
this amendment. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
The Senator from Wyoming. 
Mr. ENZI. Mr. President, I want to 

quickly refresh the memory of the Sen-
ator from North Carolina. 

I would not have entered into the 
time agreement had I known he wasn’t 
listening when I debated the Snowe- 
DeWine arrangement where I clearly 
pointed out that it is not considered 
thereunder. I think this is a sticking 
point that the President would see as 
being very difficult. 

We are talking about companies such 
as Hewlett-Packard, Firestone, Motor-
ola, Caterpillar, Pitney Bowes—big 
companies that are providing this. I 
have checked on the costs. Their costs 
will go up from $40 million to $70 mil-
lion if the Snowe-DeWine amendment 
is the only defense they have. 

I yield the remaining time to the 
Senator from Texas. 

Mr. GRAMM. Mr. President, first of 
all, this problem has not been fixed. 
The amendment we will adopt is win-

dow dressing and has no impact on this 
problem. What the Senator has pro-
posed is a solution to an assault on the 
best health care plans in America. The 
biggest companies with self-insured 
plans that employees love will be de-
stroyed by this bill. 

All the Senator is saying is that if 
Wal-Mart employees love their plan, 
and they want to keep it and agree to 
not require Wal-Mart to be liable to be 
sued, and if Wal-Mart gives them the 
option of going into a fully-insured 
plan with liability so that they do not 
have to be in the Wal-Mart self-insured 
plan, they can choose to remain in it, 
and Wal-Mart will not be forced by li-
ability costs to cancel their plan. This 
is an important issue that addresses a 
very real shortcoming in this bill. The 
incredible paradox is that this bill will 
do the most damage to the best health 
care plans in America—plans that are 
self-insured, that are large, and that 
provide terrific coverage. Under this 
bill, there is no question about the fact 
that the employer will be held liable. 
That liability fear will end up forcing 
them out of these plans. 

The Senator has offered us a third 
way. The third way is if every em-
ployee is offered an alternative where 
there is liability available, then those 
who choose to stay in their health plan 
and say, I love my Wal-Mart plan and 
I don’t want to sue Wal-Mart, would 
have a right to do it. That is what the 
Senator’s amendment does. All of the 
rest of these arguments have nothing 
to do with the amendment. 

Do you want to destroy the best 
health care systems in America? If you 
do, you want to vote against the Enzi 
amendment. If you do not, vote for the 
Enzi amendment which guarantees 
that a Wal-Mart employee will have an 
option of another health care plan 
where everybody is liable. But if they 
choose a better plan with fewer law-
suits, aren’t they better off by defini-
tion by choosing? 

The Senator from North Carolina 
says if you do not get lawsuits, you 
ought not to be happy. Maybe not ev-
erybody agrees with the Senator from 
North Carolina. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. GREGG. Mr. President, what is 

the time situation? 
The PRESIDING OFFICER. No time 

is remaining on Senator ENZI’s side, 
the sponsor of the amendment, and 8 
minutes 44 seconds remain in opposi-
tion to the amendment. 

Mr. GREGG. I understand the Sen-
ator from Texas has an amendment, 
which has been agreed to by both sides, 
and she needs about 3 minutes to 
present it. Is there any objection to 
setting aside the Enzi amendment and 
allowing the Senator from Texas to go 
forward? 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The Senator from Texas is recognized 

for 3 minutes. 
AMENDMENT NO. 839 

Mrs. HUTCHISON. Mr. President, I 
send an amendment to the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Texas [Mrs. HUTCHISON], 

for herself and Mrs. CLINTON, proposes an 
amendment numbered 839. 

Mrs. HUTCHISON. Mr. President, I 
ask unanimous consent that reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To include information relating to 

disenrollment in the information provided 
to patients) 
On page 101, between lines 14 and 15, insert 

the following: 
(3) DISENROLLMENT.—Information relating 

to the disenrollment of a participant, bene-
ficiary, or enrollee. 

Mrs. HUTCHISON. Mr. President, 
this amendment is a very simple one. 
There are several things that must be 
reported to an enrollee in a plan before 
the company can implement those 
things. They are major changes to that 
person’s plan because you don’t want a 
person to go into the doctor’s office or 
into the pharmacy and be told they 
have been dropped from their insurance 
or that their spouse has been dropped 
from their insurance or their child. 

We are requiring under the basic bill 
30-day notice of any material change. 
My amendment just specifies 
disenrollment as one of those items 
that must be given 30 days’ notice. 

I have had an experience in which a 
person’s husband was dropped from a 
plan, was not told about it, and found 
out when the person went to pick up a 
prescription drug for the husband, and 
had no way to fight it in the pharmacy. 
Later in the week, when the person 
called to find out why the husband was 
dropped from her plan, they found it 
was a mistake. Of course it was a mis-
take. 

So that is why you want the 30 days’ 
notice, so that a person would not have 
to find out that they are not getting 
coverage they thought they had 
through a clerical error. 

That is all this amendment does. I 
urge its adoption. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the amend-
ment be agreed to. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The amendment (No. 839) was agreed 

to. 
Mrs. HUTCHISON. Thank you, Mr. 

President. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina. 
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AMENDMENT NO. 840 

Mr. EDWARDS. Mr. President, let me 
respond briefly to a couple of the com-
ments that were made about the Enzi 
amendment. 

First of all, no argument was made 
that I heard about the blue-slip prob-
lem, so I presume there is agreement 
that if this amendment is included, it 
would require the entire Patient Pro-
tection Act to be sent back. 

Second, I say to my friend from Wyo-
ming, I actually did listen to his com-
ments in the debate. And not only that, 
I sat in hours of meetings with Sen-
ators SNOWE and DEWINE, and others, 
working out the language of the 
Snowe-DeWine-Nelson amendment. 

The Senator is factually incorrect 
about one thing; that is, that what 
Snowe-DeWine-Nelson does is, No. 1, 
provide complete, 100-percent protec-
tion for 94 percent of the employers in 
the country. Almost every small em-
ployer is totally protected. But we left 
rights in place for patients. The em-
ployers are completely protected. 

For the self-insured, self-adminis-
tered employers, we have also provided 
specific protections in this amend-
ment, which we have been working on 
for several days now. No. 1, they are 
completely carved out. Self-insured, 
self-administered plans are totally 
carved out of the Federal cause of ac-
tion in the Bipartisan Patient Protec-
tion Act. They cannot be held respon-
sible for contractual, administrative 
responsibilities, period. They are out. 

Second, we have provided that if they 
choose to do so, they can pick a third 
party designated decisionmaker and 
send all liability to that decisionmaker 
by which they are completely pro-
tected. 

And finally, we have provided that if 
they have what many of these large 
employers have, which is a system 
where they simply make a decision, yes 
or no, on paying the claim after the 
treatment has already been provided— 
that the patient goes and gets the 
treatment; then they decide whether 
they are going to pay for it or not— 
they cannot be held responsible. 

So I say to my friend and colleagues, 
what we have done is provide complete 
protection for 94 percent of the employ-
ers in this country in the Snowe 
amendment, while at the same time 
not removing the rights and protec-
tions of patients. 

For the self-insured, self-adminis-
tered employers, we provided three pro-
tections: No. 1, they are completely out 
on the Federal cause of action, which is 
contracts, administrative issues. 

No. 2, we have specifically said they 
can use a designated third party deci-
sionmaker and remove all liability by 
doing that if they so choose. 

No. 3, we have said if they operate 
the plan by saying: we decide after the 
treatment just simply whether we are 
going to pay for it or we are not going 

to pay for it, they are completely pro-
tected. 

So after lots of work, and many 
hours, I say to my colleagues, we be-
lieve we struck the right balance in 
both cases—for providing maximum 
protection for the employers and keep-
ing in place the rights of patients, em-
ployees, and families. 

So in addition to the blue-slip prob-
lem, which in and of itself would be 
enormous, we believe that we have 
dealt with this issue. We have dealt 
with it in a proper and adequate fash-
ion. And we have addressed the con-
cerns of the self-insured, self-adminis-
tered plans, and the issues raised by 
small employers around the country 
who will be completely protected by 
this amendment. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time on this amendment? 
The Senator from Wyoming. 
Mr. ENZI. I ask for the yeas and 

nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There appears to be a sufficient sec-

ond. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. It is my understanding 

that the managers of the bill, including 
Senator FRIST, would ask that this 
vote be put over until a later time. So 
I ask unanimous consent that be the 
case. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The Chair advises the Senator from 

North Carolina he has 4 minutes re-
maining in opposition to this amend-
ment. 

The Senator from Texas. 
Mr. GRAMM. Mr. President, under 

the previous unanimous consent agree-
ment, I believe I had 10 minutes to 
offer an amendment with Senator 
MCCAIN, but he is not here. I am wait-
ing for him to come back. So I would 
just like to suggest that perhaps we 
could modify the unanimous consent 
agreement so that when he does come 
back, whoever is speaking at that 
point, whenever they are finished, we 
would be recognized to do the amend-
ment. But there is no reason we cannot 
conduct other business while we are 
sitting here. 

Mr. KENNEDY. Why not talk now? 
Mr. GRAMM. I am offering this with 

Senator MCCAIN. I think he wants to be 
here as well. It is my understanding he 
is on his way. 

Let me just suggest we let Senator 
NICKLES speak, if he would like to 
speak. We could all learn something 
from listening to him. And then, when 
he is finished, hopefully Senator 
MCCAIN will be back, and we will do 
this long-awaited amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Oklahoma is recog-
nized. 

Mr. NICKLES. Mr. President, I just 
appreciate my friend and colleague 
from Texas. I will be very brief. I un-
derstand the Senator from Pennsyl-
vania wants to come and speak on his 
amendment. I would just like to make 
a couple general comments. 

Just for the information of our col-
leagues, I believe at—6:30 we will have 
three votes. So people should be cog-
nizant of the fact we are going to have 
two or three votes—three votes, I be-
lieve—at around 6:30. 

One, I wish to compliment the Sen-
ator from Wyoming, Mr. ENZI, for his 
enrollee choice proposal. I think it is 
an outstanding proposal. I urge my col-
leagues to be in favor of it. 

I would also like to make a couple 
comments dealing with the designated 
decision maker. Some people are act-
ing like this is a grand compromise, 
that this is going to save employers: 
Employers are going to be exempt now 
because we are going to give this deci-
sion to a third party. 

When I ran a company, Nickles Ma-
chine Corporation, we had a third 
party administrator. They handled all 
the administrative claims. They did a 
decent job. So I didn’t have to do it, 
our company didn’t have to do it. We 
hired them to pay the benefits, to har-
ass the providers, to make sure that 
benefits were paid or weren’t paid. 
They paid the right benefits, didn’t pay 
the right benefits. They were hired 
guns to run the plan, to make the deci-
sions, to negotiate with the hospitals, 
negotiate with the doctors—all those 
kinds of things. That is what third 
party administrators do. 

Now we are talking about saying: 
They have that responsibility, and now 
they have liability, too. That’s what 
this amendment does. Some people 
said: It is going to hold employers 
harmless. It will not. I will tell you, 
the net result is third party adminis-
trators are going to say: What am I lia-
ble for? Under the McCain-Kennedy-Ed-
wards proposal, they are liable for any-
thing and everything. They are liable 
for unlimited economic damages. They 
are liable for unlimited noneconomic 
damages, pain and suffering. They are 
liable for punitive damages—up to a 
cap of $5 million—in Federal courts. 
They are liable for unlimited economic 
and noneconomic damages in State 
courts. 

It has never been said that State 
court limitations for doctors and so on 
would apply to the plans and/or to the 
States. So now we are saying to a 
third-party administrator, we want 
you to assume the liability but the ex-
tent of the liability is not defined. It is 
unlimited. One good lawsuit and they 
are going to have to write a great big 
check. What are they going to do? 
They are going to have to charge a lot 
of money. They are going to have to 
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charge as much money as they think 
this will cost, and they are going to 
guess because they don’t know. 

It is kind of like playing Russian rou-
lette. They might be lucky and not 
have any suits so whatever they charge 
will be profit. Conversely, if there is 
one bad suit and they are found liable, 
they are assuming this liability and 
they could go bankrupt. So they are 
going to be trying to err on the high 
side. 

The net result, for everybody who 
thinks this is going to exonerate em-
ployers and all they have to do is des-
ignate somebody else to accept their li-
ability, I tell my colleagues, as an em-
ployer, that is not going to happen. An 
employer may say: You handle this, 
third party; you assume our liability. 
And that third party is going to say: 
OK, but I am going to charge you for it, 
and I am going to charge you more 
than enough to make sure that we 
don’t go bankrupt in the process. 

Maybe they can buy insurance them-
selves or maybe they can’t. My guess is 
we are going to find out. Some people 
have said: CBO says that the liability 
provision under this bill is .8 percent. I 
would be willing to bet anybody the 
premiums that are going to come out 
as a result of this liability in third 
party administrators assuming liabil-
ity is going to be a lot more than .8 
percent. My guess is you are going to 
be looking at premium increases of 4 
and 5 percent just to cover the liability 
before someone will take this because 
the liability is not defined. It is unlim-
ited, unlimited noneconomic, unlim-
ited economic. 

The contract coverage, well, you may 
have to cover just about anything. We 
never did tighten up medical necessity 
so if somebody says maybe it should be 
covered, it should be covered. So you 
are not even confined to the contract. 
We don’t have contracts. This third 
party administrator, which is usually 
charged with enforcing a contract, does 
not have a defined contract and has un-
limited liability. And we tell them 
they have to pay for everything. They 
are going to end up charging the em-
ployer more than they think it would 
cost so they don’t go bankrupt. 

So we are going to find out how much 
this costs. My point is, I want people to 
be aware of the fact that just having a 
designated decision maker with no lim-
itations on liability, with no limita-
tions on covering what is in the con-
tract can be enormously expensive. 

One other fact that people haven’t 
considered. If you are a designated de-
cision maker and you are making these 
decisions on what to cover and not to 
cover and you are liable if things don’t 
work out, you are hardly ever going to 
say no. You will hardly ever say no be-
cause if you say no, you might be sued. 
Therefore, you are going to have more 
defensive medicine than you have ever 
had. Whereas before they were charged 

with the responsibility of enforcing a 
defined contract—this is covered; this 
is not covered; being more of an admin-
istrator of a contract and a plan—they 
are now going to be faced with liabil-
ity. And they can’t afford the ultimate 
price of being hit with a heavy lawsuit. 
So when the claim comes forward, if it 
is even close, they are going to pay it. 
Pay it. Pay it. They don’t want to take 
a risk or a gamble that they can be 
sued for unlimited damages. So you 
will have enormous increases through 
increase of what I would call defensive 
protections so people don’t have liabil-
ity costs. 

And then you will have people guess-
ing what the liability will be, and that 
will increase the cost to make sure 
that they have enough that they don’t 
go bankrupt. 

The net result is that this designated 
decision maker that some people think 
is going to exonerate employers will 
show that this is a very expensive pro-
vision, and the cost of this bill, the 
cost of medicine, the cost of health 
care and, therefore, ultimately the 
number of uninsured will rise dramati-
cally as a result of this bill and because 
of this provision. 

I urge my colleagues to vote no on 
the underlying amendment that deals 
with this provision. 

I want to mention—I hope it gets 
fixed—I think it is outrageous we could 
exempt union plans from this provi-
sion. I hope it is fixed. 

I yield the floor. 
AMENDMENT NO. 843 

The PRESIDING OFFICER. Under a 
previous order, the Senator from Texas 
is recognized, with the agreement that 
his 10 minutes will be equally divided, 
5 minutes on either side. 

Mr. GRAMM. Mr. President, I send 
an amendment to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Texas [Mr. GRAMM], for 

himself and Mr. MCCAIN, proposes an amend-
ment numbered 843. 

The amendment is as follows: 
(Purpose: To ensure the sanctity of the 

health plan contract) 
Insert at the appropriate place: 
Notwithstanding any other provision of 

this Act, any exclusion of an exact medical 
procedure, any exact time limit on the dura-
tion or frequency of coverage, and any exact 
dollar limit on the amount of coverage that 
is specifically enumerated and defined (in 
the plain language of the plan or coverage 
claimants) under the plan or coverage of-
fered by a group health plan or health insur-
ance issuer offering health insurance cov-
erage and that is disclosed under section 
121(b)(1) shall be considered to govern the 
scope of the benefits that may be required, 
provided that the terms and conditions of 
the plan or coverage relating to such an ex-
clusion or limit are in compliance with the 
requirements of law. 

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized for 5 
minutes. 

Mr. REID. If the Senator from Texas 
will withhold, and no time will be 
charged against him, I want to pro-
pound a unanimous consent request. 

Mr. President, I ask unanimous con-
sent that Senator SPECTER be recog-
nized to offer an amendment regarding 
Federal courts with an hour for debate 
equally divided in the usual form; fur-
ther, that Senator SNOWE be permitted 
to modify her amendment; further, 
that the Senate vote in relation to the 
Snowe amendment at 6:50 p.m. this 
evening, with 10 minutes for debate 
prior to the vote equally divided in the 
usual form with no second-degree 
amendments in order prior to the vote; 
further, that following disposition of 
the Snowe amendment, there be 2 min-
utes for debate prior to a vote in rela-
tion to the Enzi amendment with no 
second-degree amendments in order 
prior to the vote; further, following 
disposition of the Enzi amendment, 
there be 2 minutes for debate prior to a 
vote in relation to the Specter amend-
ment with no second-degree amend-
ments in order prior to the vote. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. GREGG. Reserving the right to 
object, as I understand it, as to the 10 
minutes, because the amendment was 
itself divided into four parts, four hold-
ers of time will be given 21⁄2 minute 
segments. 

Mr. REID. When I read that, I knew 
we should have a clarification. I appre-
ciate the Senator clarifying that. 

Mr. SPECTER. Mr. President, reserv-
ing the right to object, I entered the 
Chamber and I heard my name men-
tioned. I would ask that the unanimous 
consent be repeated. 

Mr. REID. That the Senator from 
Pennsylvania would have one hour 
evenly divided in the usual form. 

Mr. SPECTER. Mr. President, I do 
object to that. I was asked how long I 
thought it would take, and I said 2 
hours. Then I was asked if I thought I 
could do it in an hour, and I said I 
would do my best. This is a com-
plicated amendment. This is a com-
plicated bill. I am not prepared to 
enter into a unanimous consent re-
quest which limits my presentation to 
20 minutes. 

Mr. REID. Will the Senator from 
Pennsylvania agree to have 45 minutes 
for him and 15 for us? We have Mem-
bers who want to know when they are 
going to vote. 

Mr. SPECTER. That is not satisfac-
tory. I am being importuned over here 
about what a good deal it is. This 
amendment, Mr. President, involves a 
question of whether there will be both 
Federal jurisdiction and State jurisdic-
tion. It is a matter I have discussed 
with the managers of the bill again 
this morning and with Senator ED-
WARDS. I believe there is going to have 
to be some discussion. There are going 
to have to be some issues raised and 
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some questions answered. It simply 
does not lend itself to that kind of time 
constraint. 

Mr. REID. If I could say to the Sen-
ator from Pennsylvania, how about if 
he has an hour and we have 20 minutes? 

Mr. SPECTER. Mr. President, I am 
prepared to start the debate and to 
make it as expeditious as possible. But 
I am not prepared to negotiate time to 
an hour and 20 minutes total. I object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

The Senator from Texas is recognized 
for 5 minutes on his amendment. 

Mr. GRAMM. Mr. President, I have 
sent an amendment to the desk. The 
amendment has been read. 

Let me explain to my colleagues 
what the amendment does, why it is 
important, and then I will thank our 
distinguished colleague from Arizona. 

Under the bill that is now before us, 
under the language of the current bill 
on page 35, the bill says that contracts 
are binding. But then it makes those 
contracts binding unless they are sub-
ject to a judgment of medical facts and 
they are subject to medical review. 

This creates an extraordinary ambi-
guity and, for all practical purposes, 
makes the contract not binding. That 
creates a situation where every health 
insurance company in America will re-
alize that these outside medical re-
viewers, based on medical necessity, 
could invalidate every health insur-
ance contract in America and, as a re-
sult, put everybody under the high op-
tion plan whether they pay for it or 
not. The net result would be an explo-
sion in health care costs. In fact, if this 
provision is not fixed, it is at least as 
explosive in potential cost as the li-
ability section, which we have talked 
about 10 times as much. 

The amendment I have offered makes 
the contract binding, and it provides 
language that says the contract is 
binding as long as the contract does 
not violate the language of the bill. Let 
me explain very briefly what that 
means. If, as we do under the bill, we 
say that if you provide emergency 
room coverage, you have to have a pru-
dent layperson standard for that emer-
gency room coverage, so you have to do 
that if you provide the coverage no 
matter what this amendment says; or 
if we say under the bill that if the plan 
has pediatric care for children, that 
can be the primary physician, then it 
would have to be the law that would 
govern. 

Within that very limited proviso, 
this amendment makes the contract 
binding. I think it is a dramatic im-
provement in the bill. 

I thank our distinguished colleague 
and my old and dear friend from Ari-
zona for helping me work this provi-
sion out. It is something I have worried 
about. I do think it improves the bill, 
and it certainly would not have hap-
pened without the reasonableness of 

our dear colleague from Arizona. I 
thank him for that. 

I yield the floor. 
Mr. MCCAIN. Mr. President, I thank 

the Senator from Texas for causing 
this amendment to happen. It really is 
to ensure the sanctity of the health 
care contract. Concerns were raised 
that under the pending McCain-Ken-
nedy legislation, independent medical 
reviewers can order a health plan to 
provide items and services that are spe-
cifically excluded by the plan. 

That was not the intention of the 
law. The Senator from Texas pointed 
out that it could have been interpreted 
in another way, and clearly this 
amendment I think tightens that lan-
guage to the point where it is clarified 
that the bill doesn’t do this and its spe-
cific limitations and exclusions on cov-
erage must be honored by the external 
reviewers. 

There are numerous safeguards al-
ready in the bill to ensure that exter-
nal reviewers cannot order a group 
health plan or health insurer to cover 
items or services that are specifically 
excluded or expressly limited in the 
plain language of the plan document 
and that do not require medical judg-
ment to understand. 

So I think this language is important 
in its clarification. I understand Sen-
ator GRAMM’s concerns. I know this 
will not bring him to the point where 
he is willing to vote for the bill, but I 
do hope it satisfies many of his con-
cerns, and we will continue to work 
with him to try to satisfy additional 
concerns. I appreciate his cooperation 
and that of his staff. I believe my 
friend from Texas would agree this is 
probably the 35th draft we have of this 
maybe 9-line amendment, but each 
word is important nowadays as we 
work our way through this bill. I be-
lieve the appropriate place is on page 
36, line 5. 

By the way, I thank Senator KEN-
NEDY and Senator EDWARDS and their 
staffs for agreeing to this amendment. 
I share the opinion of the Senator from 
Texas that it is an important amend-
ment. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized. 

Mr. KENNEDY. Mr. President, I urge 
that we accept this amendment. As in 
other areas, there has been a desire to 
provide clarification to the language 
we had in the bill. One of the issues 
that has been debated is the power and 
authority of the review medical officer 
in the review process. It was never the 
intention to include benefits that were 
not outlined in the contract. It was 
going to be limited to the contract, but 
it was also going to give discretion in 
terms of medical necessity. So this is a 
clarification of that, and I think it is a 
useful and valuable clarification. I 
hope the Senate will accept it. 

Mr. GRAMM. Mr. President, I seek 
only to do good, not to have it recorded 

through a recorded vote. So I ask unan-
imous consent that the amendment be 
accepted. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The amendment (No. 843) was agreed 

to. 
Mr. MCCAIN. The amendment that I 

offered today with Senator GRAMM 
helps to clarify the intent of how this 
bill deals with medically reviewable de-
cisions. 

Mr. KENNEDY. The Senate should 
understand that the language in the 
McCain-Edwards-Kennedy bill is based 
on language from a bipartisan com-
promise between JOHN DINGELL and 
CHARLIE NORWOOD. Every member of 
our conference signed off on our ap-
proach the last Congress, from DON 
NICKLES and PHIL GRAMM to JOHN DIN-
GELL and me. 

Our approach is based on a very im-
portant concept. It assures that the ex-
ternal reviewer cannot be bound by the 
HMO’s definition of medical necessity. 
This does not mean that the reviewer 
sign off on anything that is explicitly 
excluded by the health plan. If the plan 
covers 30 days in the hospital the re-
viewer cannot approve 100 days. How-
ever, where a coverage decision re-
quires medical judgment to determine 
whether of not what the patient is re-
questing is the type of treatment or 
services that is explicitly excluded, we 
intend for that determination to be eli-
gible for independent review. 

Mr. MCCAIN. The amendment we are 
drafting here—that merely restates 
what is in the underlying bill—is not 
intended to change our fundamental 
approach, just to clarify our intent. 

Our overall bill still clearly states 
that coverage decisions that are sub-
ject to interpretation or that are based 
on applying, medical facts and judg-
ment should be reviewed. This includes 
those decisions that require the appli-
cation of plan definitions that require 
that interpretation. 

Mr. KENNEDY. Absolutely—the re-
viewer should be looking at those 
cases. The amendment is intended to 
clarify that we never meant to have 
the independent reviewer approving a 
benefit that is explicitly excluded in 
all cases. However, in the case where 
there is some dispute about whether it 
is a medically reviewable benefit, we 
do want the case reviewed. 

Mr. MCCAIN. Right, just as in the 
case we have heard about a child with 
a cleft palate. The plan says they do 
not cover cosmetic surgery, but the 
doctor argues that there is specific 
health risks for not having this sur-
gery. That is something the inde-
pendent reviewer would look at to de-
termine if it is covered in this case. 

Mr. KENNEDY. Under the bill the ex-
ternal review process is first designed 
to determine whether a denial by the 
plan or issuer is based on a particular 

VerDate Aug 31 2005 15:01 Feb 22, 2007 Jkt 089102 PO 00000 Frm 00037 Fmt 0686 Sfmt 0634 E:\BR01\S28JN1.001 S28JN1rm
aj

et
te

 o
n 

P
R

O
D

1P
C

67
 w

ith
 B

O
U

N
D

 R
E

C
O

R
D



CONGRESSIONAL RECORD—SENATE 12335 June 28, 2001 
definition, or a specific benefit exclu-
sion or limitation under the plan or 
contract whose meaning is unambig-
uous and does not turn on specific med-
ical facts in an individual patient’s 
case. An appeal will be dismissed in 
cases where the entity concludes that 
unambiguous plan language is the basis 
of a denial and that no set of medical 
facts either could or would result in 
coverage under the terms of the plan. 

Mr. REID. Mr. President, we are 
going to have a vote sometime from 
6:45 to 7:15, according to how much 
time is taken on the Specter amend-
ment. We will have three votes at that 
time. Members should be ready to 
come and vote at or about 6:40 or 7:15, 
something like that. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Pennsylvania is recognized to offer an 
amendment. 

AMENDMENT NO. 844 
Mr. SPECTER. Mr. President, I send 

an amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report the amendment. 
The senior assistant bill clerk read as 

follows: 
The Senator from Pennsylvania [Mr. SPEC-

TER] proposes an amendment numbered 844. 

Mr. SPECTER. Mr. President, I ask 
unanimous consent that further read-
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To require that causes of action 

under this Act be maintained in Federal 
Court) 
On page 153, strike line 9 and all that fol-

lows through page 154, line 2, and insert the 
following: 

‘‘(10) STATUTORY DAMAGES.—The remedies 
set forth in this subsection (n) shall be the 
exclusive remedies for causes of action 
brought under this subsection. In such ac-
tions, the court shall apply the tort laws of 
the State in determining damages. If such 
damages are not limited under State law in 
actions brought under this subsection 
against a group health plan (and a health in-
surance issuer offering group health insur-
ance coverage in connection with such a 
plan), then State law limiting such damages 
in actions brought against health care enti-
ties shall apply until such State enacts legis-
lation imposing such limits against group 
health plans (and issuers). Nothing in this 
section shall be construed to require a State 
to enact legislation imposing limits on dam-
ages in actions against group health plans 
and issuers. 

On page 160, between lines 2 and 3, insert 
the following: 

‘‘(D) ACTIONS IN FEDERAL COURT.—A cause 
of action described in subparagraph (A) shall 
be brought and maintained only in the Fed-
eral district court for the district in the 
State in which the alleged injury or death 
that is the subject of such action occurred. 
In any such action, the court shall apply the 
laws of such State in determining liability 
and damages. If such State limits the 
amount of damages that a plaintiff may re-
ceive, such limits shall apply in such ac-
tions. 

On page 156, strike lines 15 and 16 and in-
sert the following: 
subsection. 

‘‘(o) LIMITATION ON CLASS ACTION LITIGA-
TION.— 

‘‘(1) LIMITATION.— 
‘‘(A) IN GENERAL.—Any claim or cause of 

action that is maintained under this section 
in connection with a group health plan, or 
health insurance coverage issued in connec-
tion with a group health plan, as a class ac-
tion, derivative action, or as an action on be-
half of any group of 2 or more claimants, 
may be maintained only if the class, the de-
rivative action claimant, or the group of 
claimants is limited to the participants, 
beneficiaries, or enrollees with respect to a 
group health plan established by only 1 plan 
sponsor or with respect to coverage provided 
by only 1 issuer. No action maintained by 
such class, such derivative action claimant, 
or such group of claimants may be joined in 
the same proceeding with any action main-
tained by another class, derivative action 
claimant, or group of claimants or consoli-
dated for any purpose with any other pro-
ceeding. 

‘‘(B) DEFINITIONS.—In this paragraph, the 
terms ‘group health plan’ and ‘health insur-
ance coverage’ have the meanings given such 
terms in section 733. 

‘‘(2) EFFECTIVE DATE.—Paragraph (1) shall 
apply to all actions that are pending and 
have not been finally determined by judg-
ment or settlement prior to the date of en-
actment of the Bipartisan Patient Protec-
tion Act, and all actions that are filed not 
earlier than that date.’’. 

(2) RACKETEER INFLUENCED AND CORRUPT 
ORGANIZATIONS ACT.—Section 1964(c) of title 
18, United States Code, is amended— 

(A) by inserting ‘‘(1)’’ after the subsection 
designation; and 

(B) by adding at the end the following: 
‘‘(2)(A)(i) No action may be brought under 

this subsection, or alleging any violation of 
section 1962, if the action seeks relief con-
cerning the manner in which any person has 
marketed, provided information concerning, 
established, administered, or otherwise oper-
ated or provided a group health plan, or 
health insurance coverage issued in connec-
tion with a group health plan. Any such ac-
tion shall only be brought under the Em-
ployee Retirement Income Security Act of 
1974. 

‘‘(ii) In this subparagraph, the terms 
‘group health plan’ and ‘health insurance 
issuer’ have the meanings given such terms 
in section 733 of the Employee Retirement 
Income Security Act of 1974. 

‘‘(B) Subparagraph (A) shall apply to ac-
tions that are pending and have not been fi-
nally determined by judgment or settlement 
prior to the date of enactment of the Bipar-
tisan Patient Protection Act, and all actions 
that are filed not earlier than that date.’’. 

(3) CONFORMING AMENDMENT.—Section 
Mr. SPECTER. Mr. President, I de-

clined to enter into a time agreement 
because this is an amendment which 
deals with the complex subject of juris-
diction. I have long been a cosponsor 
for a Patients’ Bill of Rights, and I was 
surprised to learn many years ago of 
the Federal preemption which pre-
cluded an injured patient—for example, 
where a family doctor recommended a 
specialist and the HMO refused to pro-
vide the specialist to the person and 
the person was injured, or perhaps died, 
and had no redress in the Federal 

courts because of the so-called preemp-
tion under ERISA. 

It has seemed to me for many years 
that that was one of the problems that 
ought to be addressed. I compliment 
Senator MCCAIN, Senator KENNEDY, 
and Senator EDWARDS for the work 
they have done, and also Senator 
FRIST, Senator BREAUX, and Senator 
JEFFORDS for their companion bill, and 
what the managers have done here. 

This amendment addresses what I be-
lieve, from my experience as a litigator 
in the civil courts, to be a very funda-
mental question of concern as to what 
courts these cases are going to be tried 
in. The very brief history of ERISA is 
that cases which have been brought 
under section 502 of ERISA are gov-
erned by what is called the doctrine of 
complete preemption, and that is 
where the cases involve contract inter-
pretation, or so-called quantity of med-
ical care. 

Under ERISA, section 514, a plain-
tiff’s case has been barred where it re-
lates to an employee benefit plan, and 
that has been decided by the case law, 
and has been referred to as quality of 
care or medical malpractice. For many 
years, under ERISA, which was enacted 
in the 1970s, that barred any action at 
all. But as the courts saw the difficulty 
of this matter, there gradually came to 
be a loosening of the interpretation as 
noted succinctly in a Fifth Circuit 
opinion, Corporate Health Insurance v. 
The State Department of Texas, where 
Circuit Judge Higginbotham noted that 
the court had ‘‘repeatedly struggled 
with the open-ended character of pre-
emption provisions of ERISA and also 
the Federal Employers Health Benefits 
Act.’’ 

The court noted that there had been 
a faithful following of the Supreme 
Court’s broad reading of ‘‘relate to’’ in 
its opinions decided during the first 
twenty years after ERISA’s enactment. 
Since then in a trilogy of cases, 
DeBuono v. NYSA-ILA Med. & Clinical 
Services Fund, 117 S.Ct. 1747 (1997); Cali-
fornia Div. of Labor Standards Enforce-
ment v. Dillingham Constr., N.A., Inc., 
117 S.Ct. 832 (1997); New York State Con-
ference of Blue Cross & Blue Shield Plans 
v. Travelers Ins., Co., 115 S.Ct. 1671 
(1995), the Court has confronted the re-
ality and had limited the application of 
that preemption so the cases were 
brought for medical malpractice in the 
State courts. 

The provisions of the McCain-Ed-
wards-Kennedy bill provide that where 
you have an action brought on con-
tract interpretation or ‘‘quantity of 
medical care,’’ those cases will go to 
the Federal court, but where you have 
a claim which is brought for the ‘‘qual-
ity of medical care,’’ or so-called mal-
practice, those cases will go to the 
State court. 

I suggest to my colleagues that to 
have the two courts handle the matters 
in that way will result in procedural 
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quagmire because if you have a case 
such as the following where a child is 
born to a mother who has a plan under 
an HMO which seeks to limit the hos-
pital stay to 24 hours. The patient is 
then discharged and an unfortunate re-
sult happens to the child. There will be 
both claims under the so-called quan-
tity interpretation of the contract and 
quality on medical malpractice. 

That is illustrated in the case of 
Bauman v. U.S. Healthcare, 1 F. Supp. 2d 
420, a case which was heard in the 
United States District Court for the 
District of New Jersey in 1998. In that 
case, and this illustrates the kind of an 
issue I am referring to, the HMO plan 
had policies which encouraged the dis-
charge of a mother and a newborn 
within 24 hours after birth. Mrs. 
Bauman was discharged after that time 
elapsed, and the next day the Baumans’ 
daughter fell ill. 

The Baumans contacted the HMO and 
requested a home visit by a nurse. The 
HMO refused to send a nurse, and the 
daughter died of meningitis the same 
day. The Baumans brought an action 
against the HMO, the doctor, and the 
hospital, and they went into State 
court. The HMO removed the case to 
Federal court as they had a right to 
under ERISA. 

The district court made a determina-
tion that counts under the complaint 
relating to the discharge decision were 
‘‘quality-of-care’’ decisions, and the 
counts would be remanded to the State 
court. The district court said that the 
failure to provide the nurse was a 
‘‘quantity’’ decision and, therefore, was 
preempted totally. 

On appeal, the United States Court of 
Appeals for the Third Circuit, in a case 
captioned In re U.S. Healthcare, Inc., 193 
F.3d 151, reversed the district court 
holding that the claim was a quality 
decision. 

The Bauman case illustrates the 
point about how hard it is to decide 
whether a claim is a ‘‘quantity’’ claim 
or a ‘‘quality’’ claim. 

Under the McCain bill, the claim that 
the Baumans would bring if the McCain 
bill were enacted, would be in the Fed-
eral court on the issue of plan coverage 
because that is a determination of the 
‘‘quantity’’ of medical care, but that 
the other claims would be brought in 
the State court. I suggest obviously 
that is a procedural quagmire. 

The point is further illustrated by an 
opinion of the Court of Appeals for the 
Third Circuit in a case called Lazorko 
v. Pennsylvania Hospital, 237 F.3d 242, 
decided just last year, where the under-
lying facts show the plaintiff’s wife was 
hospitalized for attempted suicide. She 
was released but continued to have 
thoughts of suicide. Her doctor refused 
to readmit her to a hospital, and there-
after, regrettably and unfortunately, 
she killed herself. 

In the State court, the plaintiff sued 
the HMO. The case was removed to the 

Federal court where the counts on di-
rect liability against the HMO were 
dismissed. The case was then remanded 
to the State court and then removed 
again by the HMO to the Federal court. 

The Federal court dismissed some of 
the counts against the HMO but re-
manded the case to the State court be-
cause of the various vicarious liability 
claims which the plaintiff had against 
the HMO. On appeal, the circuit court 
reversed the district court on one li-
ability count and remanded the case to 
the district court. 

That is legalese, obviously, and very 
hard to present in the course of a floor 
statement in a Senate debate on this 
subject, but it is illustrative of a point 
that where you have a situation where 
an HMO covers certain kinds of treat-
ments for medical illness and you have 
a question as to the coverage, under 
the McCain bill that claim would go to 
the Federal court, but if there is a 
claim on malpractice, failure of the 
doctor to exercise ordinary care, that 
case would go to the State court. 

There is no doubt that with the long 
history which the Federal courts have 
had on interpreting ERISA that there 
is going to be the first line of jurisdic-
tion, and appropriately so, in the Fed-
eral court. 

My amendment would provide that 
the Federal court would have exclusive 
jurisdiction over all of the claims. In a 
situation where the HMO would have 
its case heard in the Federal court, the 
Federal courts frequently will retain 
jurisdiction over the doctors, the 
nurses, and the hospital, and the other 
parties where the matter would ordi-
narily go to State court on what is 
called pendent or supplemental juris-
diction. 

Again, it is very complicated. It does 
not lend itself to a short time agree-
ment, but the upshot of it is that if you 
have the provisions of the McCain bill 
which give jurisdiction to the Federal 
court on contract interpretation or 
‘‘quantity of care″ and jurisdictions in 
the State court on malpractice or 
‘‘quality of care’’, a plaintiff is going to 
have to go to two courts to get both of 
the claims adjudicated which is, as I 
say, a procedural quagmire. 

The amendment which I have pro-
posed would give appropriate deference 
to State law by providing that it would 
be the law of the State where the inci-
dent occurred which would govern the 
lawsuit. That is to say that the dam-
ages would be determined by State law 
and damages do vary among the 50 
States. 

Also, if the State had a cap or a limit 
on the amount which could be col-
lected, that would be determinative 
when the case is brought in the Federal 
court. 

This is very much like the diversity 
cases where jurisdiction resides in the 
Federal court, where the plaintiff is a 
resident of one State and the defendant 

is a resident of another State. A simple 
illustration would be if a patient from 
Camden, NJ, is treated in a Philadel-
phia, PA, hospital by a Philadelphia 
physician and there is an allegation of 
malpractice, negligence on the part of 
the physician and the hospital, then 
the resident of the State of New Jersey 
could sue in the Federal court with 
requisite jurisdictional amount, but it 
would be the law of Pennsylvania 
which would govern, or the plaintiff 
could sue in the State court of Penn-
sylvania. State courts would have ju-
risdiction. 

Once you bring the HMO into the pic-
ture and you have what is traditionally 
under ERISA, it has to start out in the 
Federal court at least as the contract 
interpretation and ‘‘quantity of care.’’ 
That is why it is my view, my legal 
judgment, that it is necessary to avoid 
the procedural quagmire to have the 
Federal court have jurisdiction over 
the entire matter. 

The question has been raised as to 
choice of law and venue, the question 
raised by my distinguished colleague 
from Tennessee, and I specified in the 
legislation that it would be the place of 
the incident which would determine 
the applicable law. Again, liability var-
ies from State to State and venue has 
an important place. We want to avoid 
the potential of judge shopping so that 
the choice of law and the determina-
tion of venue would be where the inci-
dent occurred. 

There is another important aspect to 
the litigation in the Federal court be-
cause of a feeling of a greater con-
fidence in the Federal judicial system 
than in some State court judicial sys-
tem. This is a touchy point, but it is 
one which the Judiciary Committee ex-
amined in some detail last year in con-
sidering the question of amending di-
versity jurisdiction in class action 
cases. Class action is when plaintiffs 
join to sue a defendant. There had 
been, for illustrative purposes, a case 
which had been denied class action sta-
tus by the Court of Appeals for the 
Third Circuit, and the plaintiffs then 
went to Louisiana, to a favored county, 
and instituted the class action case and 
had the class action certified. 

Diversity jurisdiction is easily de-
feated in a class action matter because 
if you have many plaintiffs, as you do 
in a class action, and a single defend-
ant, all you have to do to avoid diver-
sity jurisdiction is to have one of the 
plaintiffs a resident of the same State 
as the defendant. In order to have a di-
versity jurisdiction in the Federal 
court, all the plaintiffs have to be from 
a State other than the residence of a 
defendant. 

In the Judiciary Committee report 
on this subject, the following facts of 
findings were made: 

Some State court judges are less careful 
than their Federal court counterparts about 
applying the procedural requirements that 
govern class actions. 
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That appears on page 16 of the report 

of the Judiciary Committee reporting 
this bill out at a 10–8 vote. 

On the next page, page 17, appears 
the following statement: 

A second abuse that is common in State 
court class actions is the use of the class de-
vice as ‘‘judicial blackmail.’’ That is a fairly 
strong condemnation in citing that criticism 
of the State courts. I do not suggest the im-
pugning of all State court judges every-
where. But there is a considerable difference 
in many States in the quality of the courts 
where you have electoral process in many 
States, contrasted with the Federal system 
of life tenure, where I believe it is fair to say 
it is generally accepted that the caliber of 
the Federal courts is better, at least as a 
generalization. 

There has been a great deal of con-
cern expressed by some about the un-
limited potential that would be present 
in a Patients’ Bill of Rights in exposing 
defendants, HMOs, and employers to 
very high verdicts which would in-
crease the cost of health care. So there 
is some assurance, I think fairly stat-
ed, by having the cases brought in the 
Federal courts. 

I think it is useful to cite a couple of 
other illustrations abut the underlying 
concern which I have about the proce-
dural quagmire which occurs. One of 
the two cases I intend to cite addition-
ally—but I shall not cite many of the 
other cases, and there are many illus-
trative of this proposition—is the case 
of Pryzbowski v. U.S. Healthcare, Inc., 
245 F.3d 266, decided by the Court of Ap-
peals for the Third Circuit earlier this 
year. The plaintiff had back problems, 
sought surgical treatment, the HMO 
delayed a decision for months, the 
plaintiff went to State court, suing the 
HMO for medical complications occa-
sioned by the delay. The HMO removed 
the case to the Federal court where the 
Federal court dismissed the claims 
against the HMO, finding that they 
were ‘‘quantity determinations’’ and 
therefore preempted under ERISA sec-
tion 502. The district court also found 
that claims against the primary care 
provider were expressly preempted by 
section 514 and dismissed those claims, 
as well. The Court of Appeals for the 
Third Circuit vacated the findings and 
remanded the case to district court to 
make further findings. The appellate 
court noted that the claims against the 
primary care provider raised both 
‘‘quality’’ and ‘‘quantity’’ issues and, 
on the record before it, the court could 
not decide which applied in this case. 

So not only do you have the provi-
sions of the pending bill, which would 
send a plaintiff to two different courts 
on what is essentially the same situa-
tion, but even have the courts unable 
to draw a bright line between what is 
‘‘quantity’’ and ‘‘quality.’’ 

Another case which is illustrative of 
the problem is Corcoran v. United 
Health Care Inc., 965 F.2d 1321, heard in 
the United States Court of Appeals for 
the Fifth Circuit in 1992, where a pa-

tient was pregnant, and her doctor rec-
ommended complete bed rest and hos-
pitalization so that he could monitor 
the fetus. The patient’s doctor sought 
precertification from the HMO for a 
hospital stay. The HMO denied the re-
quest and authorized only 10 hours per 
day of health nurse services at home. 
Subsequently, the fetus regrettably 
went into distress and died at a time 
when the home health nurse was not on 
duty. The Corcorans, parents of the de-
ceased child, brought suit in the State 
court which then had it removed to the 
Federal court, with the HMO arguing 
that they had not made a medical deci-
sion on ‘‘quality’’ but only a decision 
as to what benefits were covered under 
the health plan which was preempted 
by ERISA. The court concluded that 
the HMO gave medical advice, but in 
the context of making a determination 
about the availability of benefits under 
the plan, and as such the court found 
the Corcorans’ claim was preempted by 
ERISA. 

So there you have a curious situation 
of what is viewed as a medical decision 
but again, preemption, because it was 
held to relate to a determination of 
benefits under the plan. 

The amendment would give jurisdic-
tion to the Federal court on both of the 
claims so that when any one of these 
plaintiffs, such as a mother who is de-
livering a baby and has a limitation of 
24 hours in the hospital and has a claim 
both as to coverage and as to mal-
practice, she could bring the case into 
Federal court, where State law would 
apply as to damages, and if there was a 
cap on damages in that State, that cap 
would apply. 

I am a cosponsor of the bill and I, 
too, intend to support the bill. But I do 
believe that this sort of a jurisdictional 
clarification is indispensable if we are 
to avoid having a plaintiff compelled to 
litigate in two courts with that kind of 
multiplicity of action. 

I ask the manager of the bill to en-
gage in a discussion, if the distin-
guished manager would be willing to do 
so, or if a co-manager would be more 
appropriate to talk about the operation 
of the plan, if I may have Senator KEN-
NEDY’s attention. I direct a question to 
my colleague from Massachusetts and 
raise the issue as to whether it would 
be more appropriate to discuss the 
matter with the Senator from North 
Carolina on this issue, but the question 
I have relates to the McCain-Kennedy- 
Edwards bill where you have a case, 
taking the illustration of the under-
lying facts that I gave in the Lazorko 
case. Where you have an HMO, which 
covers medical care, and a woman 
being in a hospital for attempted sui-
cide being released and the HMO refus-
ing to readmit her, and thereafter she 
killed herself—isn’t it true that the 
claims which were brought, say in 
Lazorko, which raised questions of in-
terpretation of the plan, would be 

brought in the Federal court and the 
cases on malpractice would be brought 
in the State court under your bill? 

Mr. KENNEDY. Mr. President, I do 
not expect we will be able to litigate a 
case on the floor. I am not familiar 
with the facts in that particular situa-
tion. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER (Ms. 

CANTWELL). The Senator from Massa-
chusetts does not have the floor; the 
Senator from Pennsylvania does. Who 
yields time? 

Mr. SPECTER. Did the Senator from 
Massachusetts suggest the absence of a 
quorum? 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has the floor; 
the Senator from Massachusetts does 
not. 

Mr. SPECTER. I do not intend to liti-
gate a case on the Senate floor. So 
without referring to a specific case, I 
ask the Senator from Massachusetts, is 
it true that under his bill a claim 
which calls for interpretation of cov-
erage of the insurance contract for so- 
called ‘‘quantity of care’’ would be 
brought in the Federal court, and a 
claim which might—which would arise 
out of the same occurrence, which in-
volved malpractice, or a ‘‘quality’’ 
case—would that not, under his bill, be 
brought under the State court? 

Mr. KENNEDY. I say to the Senator, 
it is my understanding of the case, the 
facts we have to date with that par-
ticular issue, following the Supreme 
Court holdings in the Pegram case, this 
would be tried in the State court. 

Mr. SPECTER. Madam President, I 
would press the question as to the in-
terpretation of the insurance contract, 
which defined the rights of the parties 
under the contract. Isn’t it plain, under 
your bill, I say to Senator KENNEDY, 
that this is a matter which goes to the 
Federal court? 

Mr. KENNEDY. The understanding of 
our position on this issue is that the 
Supreme Court in Pegram said, when 
there is a dual issue involved in terms 
of the medical decision and the con-
tract decision, as the Senator knows, 
on medical issues decided in the State 
contract, in the Federal courts, and 
where there is a mix of those, the pre-
dominance of these issues being med-
ical, it would be tried in the State 
court. 

Mr. SPECTER. Madam President, I 
suggest that is at variance with the 
provisions of the Senator’s bill. I will 
cite the exact citation here. 

At page 140, if I might call it to the 
attention of the Senator from Massa-
chusetts, section 502 of ERISA, which 
is brought in the Federal court, and at 
the bottom, line 24: 

(I) regarding whether an item of service is 
covered under the terms and conditions of 
the plan or coverage, 

So that is a section where you have 
Federal court jurisdiction, and that 
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would be the issue, as to interpretation 
of a contract to determine coverage. 

I ask the Senator from Massachu-
setts if that is not an accurate citation 
of the Senator’s bill? 

Mr. KENNEDY. No. No, it is not. The 
Senator would be reading it out of con-
text: 

Cause of action must not involve a medi-
cally reviewable decision. 

The Federal cause of action excludes 
the medically reviewable decision. 
That is on page 142, line 6. 

Mr. SPECTER. If I might have the 
attention of the Senator from Massa-
chusetts, on the preceding page, 139, 
section 302 talks about the ‘‘avail-
ability of civil remedies.’’ 

(a) Availability of Federal Civil Remedies 
In Cases Not Involving Medically Reviewable 
Decisions. 

Mr. KENNEDY. Yes. 
Mr. SPECTER. Going on to 140. 
Mr. KENNEDY. The Senator is cor-

rect, and that is consistent with my 
earlier remarks. 

Mr. SPECTER. If I may be permitted 
to finish my sentence, since I do have 
the floor—— 

Mr. KENNEDY. If the Senator wants 
a response, I am trying to respond to 
those highly technical questions the 
best way we can. 

Mr. SPECTER. I do want a response, 
but not in the middle of my sentence or 
the middle of my question. 

But to go forward here on the avail-
ability of Federal civil remedies in 
cases not involving medically review-
able decisions, this covers, line 24–25: 
regarding whether an item of service is cov-
ered under the terms and conditions of the 
plan or coverage,[.] 

My question to the Senator from 
Massachusetts: Isn’t that an explicit 
conclusive statement that, if it is a 
matter of interpreting a contract as to 
what service is covered under the 
terms and conditions of the plan or 
coverage, that is a Federal remedy? 
That is what it says in black and 
white, doesn’t it? I ask Senator KEN-
NEDY. 

Mr. KENNEDY. The Senator is 
wrong. That is taking it out of context. 
The fair way is to read the complete 
paragraph and go on to the next page. 

Mr. SPECTER. Madam President, if 
the Senator cares to read the next 
paragraph, where he makes a claim of 
being taken out of context, I would be 
interested in hearing him read any 
such paragraph. 

Mr. KENNEDY. I have referred to 
that earlier, page 142, line 6. The cov-
erage decision depends on a medically 
reviewable issue. On the matters deal-
ing with the medically reviewable 
issue, the Supreme Court has indicated 
that it would be decided in the State 
courts. That is essentially what we 
have included in this language. 

Mr. SPECTER. Madam President, I 
agree with the general delineation that 
it was a medically reviewable decision. 

That is called ‘‘quality of care,’’ as I 
have said before, and is a malpractice 
issue. But the question which I have di-
rected to the Senator from Massachu-
setts is a much narrower question. 

To repeat, is this not a question on 
the interpretation of the contracts, 
specifically where an item of service is 
covered under the terms and conditions 
of the plan for coverage? That is my 
question. The interpretation of ‘‘an 
item of service is covered under the 
terms and conditions of the plan for 
coverage’’ is a matter for the Federal 
court. 

I believe it is plain from the language 
on 139 to 141 that it is a Federal mat-
ter. But if you move to an interpreta-
tion of what is medical malpractice or 
a breach of duty by a doctor on what is 
a medically reviewable decision, then 
that is a matter which goes to the 
State courts. And this legislation does 
not continue the preemption of exist-
ing law. 

If I might have the attention of the 
Senator from North Carolina, Madam 
President, this is an issue which my 
distinguished colleague from North 
Carolina and I have been discussing for 
several days. And this morning in my 
hideaway we discussed the complica-
tions, at least as I saw them, on having 
the provisions of the pending bill which 
deal with this complex dichotomy of an 
interpretation of contract coverage, 
which is set forth at line 24, 25 on page 
140 over to lines 1 and 2 on 141, which 
comment regarding an item of service 
covered under the terms and conditions 
of the plan for coverage which comes 
under the category of availability for 
Federal civil remedies. Then if you 
move over to a medically reviewable 
decision on medical malpractice, there 
is the difference. 

Is my interpretation correct that the 
legislation provides for cause of action 
in different courts, No. 1? It is the cov-
erage of the contract, or what the 
courts have called ‘‘quantity’’ mal-
practice and what the courts have 
called ‘‘quality.’’ 

Mr. EDWARDS. If the Senator would 
repeat the question, it is difficult for 
me to hear. 

Mr. SPECTER. I would be glad to re-
peat the question. As the Senator and I 
were talking this morning, isn’t it ac-
curate that the courts have made a dis-
tinction in ERISA, section 502, on what 
is contract coverage or ‘‘quantity’’ 
with complete preemption under exist-
ing law? 

Mr. EDWARDS. My understanding 
is—as the Senator said, we talked 
about this earlier today—that has tra-
ditionally been the case. I think there 
has been, I think, some erosion on that 
during the last few years. I think the 
Senator is correct. There have been a 
number of court rulings in that re-
spect. 

Mr. SPECTER. Madam President, I 
agree with the Senator from North 

Carolina. There has been erosion on the 
preemption of 514 where the courts 
have really seen the inequities of deny-
ing injured parties relief, and instead 
of being under 502 with ‘‘quantity’’, 
they have tried to move the cases into 
‘‘quality’’ with the broader interpreta-
tion where some relief has been grant-
ed. 

I am a cosponsor of the amendment. 
As I said earlier, one of the concerns 
that I candidly expressed a decade ago 
was my surprise over the reach of the 
preemption of ERISA. It seemed to me 
to be unfair to deny injured plaintiffs 
redress in the courts because of the 
preemptions which were really de-
signed originally under other kinds of 
benefit plans and not under health 
maintenance organization plans. When 
the HMOs came into being, they took 
the benefit of the same kind of preemp-
tion. 

But in this legislation you have the 
dichotomy where some cases are heard 
in the Federal courts as they relate to 
‘‘quantity care’’ or interpretation of 
the contract, and other cases or the 
same case may be heard in the State 
court as it relates to a medical mal-
practice or the ‘‘quality of care.’’ 

My question to the Senator is, isn’t 
that an accurate statement? 

Mr. EDWARDS. Again, I am having a 
little trouble hearing you. If the Sen-
ator said that the separation under our 
legislation between the contract causes 
of action, which have traditionally 
been considered ERISA causes of ac-
tion, go to Federal court and in the 
case of the medically reviewable deci-
sion cases go to State court, that 
would be accurate. 

Mr. SPECTER. The concern I have, 
having gotten an understanding on the 
applicability of the statute, which the 
Senator and I are in agreement with, 
is, how is it going to work? I character-
ized it, while the Senator was off the 
floor, as a procedural quagmire. 

If you have a case—and I cited a cou-
ple of them—where a child is born, and 
the mother has an HMO which encour-
ages release from the hospital within 12 
hours, and the child, unfortunately, 
dies—and I cited a specific case—and 
then you have a series of claims which 
were brought by the plaintiff and one 
of the claims involves interpretation of 
the contract, is that care covered by 
the contract? 

Then if there are other claims for 
negligence on the part of the doctor or 
hospital, that would then fall under the 
amendment of the Senator from North 
Carolina under State court jurisdic-
tion. 

I cited another case where you had a 
woman who was suicidal, she was re-
leased from the hospital, the doctor 
wanted to put her back in, and the 
HMO wouldn’t let him do that. She 
committed suicide. A suit was brought 
and the HMO defended it on the ground 
that it wasn’t covered. That went from 
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the Federal court. They dealt with the 
exclusive preemption under 502. But 
the aspect of ‘‘quality of care’’ is a 
State court action. You have perpet-
uated that. 

It is very difficult, obviously, to 
move totally away from Federal juris-
diction under ERISA on the interpreta-
tion of the contract because there is so 
much law on the subject. I know my 
colleague will agree with me on that 
generalization. 

What happens when you have the sui-
cide? The mother of the infant is re-
leased from the hospital within 24 
hours, and the claims are made. They 
are essentially the same claims. They 
are claiming that they are covered 
under the contract. They are claiming 
personal injuries, loss of earning poten-
tial, or for the woman who has com-
mitted suicide, loss of earnings, loss of 
consortium, the whole range. 

Having litigated some of these cases, 
you more recently than I. But the es-
sential claims are going to be the 
same: Personal injuries for both the 
claim for coverage and ‘‘quantity of 
care″ as opposed to the claim for ‘‘qual-
ity of care’’ or malpractice. 

So how is it going to be resolved with 
two separate courts, Federal court hav-
ing jurisdiction over ‘‘quantity,’’ and 
State court having jurisdiction over 
‘‘quality?’’ 

Mr. EDWARDS. I think—— 
The PRESIDING OFFICER. The 

Chair reminds Members to address each 
other in the third person and to ad-
dress the questions through the Chair. 

Mr. SPECTER. Nunc pro tunc. 
Mr. EDWARDS. I would answer the 

Senator’s question by saying that 
under the examples given, if I under-
stood them correctly, most of those ex-
amples would involve interpretation of 
contract language in the context of a 
medically reviewable fact. 

So I believe under our legislation 
those, in fact, go to State court. I say 
to my colleague, if there is any med-
ical fact interpretation involved, I be-
lieve those cases go to State court. So 
I think under the examples given, all of 
the cases would end up in State court. 

Having said that, though, in fairness 
to the Senator, I can imagine cir-
cumstances—I don’t think the Sen-
ator’s examples meet it—where there 
could be a medically reviewable deci-
sion which would go to State court and 
also there could be a claim that the 
contract was breached separate and 
apart from that, which I think is the 
issue the Senator is raising. 

Mr. SPECTER. Madam President, I 
would accept the modification by my 
colleague from North Carolina. I think 
the citation I gave has a contract 
claim. But rather than disagree about 
that, since the Senator from North 
Carolina acknowledges there could be 
some cases, I will take another case 
whereas the Senator from North Caro-
lina says there could be that kind of 
distinction. 

I ask the Senator, through the Pre-
siding Officer, then in your bill what do 
you do in that situation where you 
have the Federal court controlling—in 
the language of the statutes—‘‘whether 
an item or service is covered under the 
terms and conditions of the plan or 
coverage’’ and other aspects of the 
same set of facts are covered under 
medically reviewable factors? 

Mr. GREGG. Madam President, will 
the Senator yield for a question? 

Mr. SPECTER. I would be glad to 
yield as soon as I get this answer. 

Mr. GREGG. It is just a technical 
question. The answer might be better if 
he has time to think about it. 

Mr. SPECTER. Well, it is too late 
now to retain the continuity without 
yielding, so I do yield. 

Mr. GREGG. I thank the Senator and 
apologize for breaking the continuity. I 
think building the record on this issue 
is very important. 

We are trying to get a sense of the 
situation, so we can tell our member-
ship what they are going to be doing 
this evening. After your amendment is 
completed, we will have three votes 
lined up. I wonder if we could agree 
that we would begin the vote on those 
amendments at sometime around 6:45. 

Mr. SPECTER. Madam President, I 
am not able to specify when because 
the Senator from North Carolina and I 
are in the midst of what I consider to 
be an important colloquy. But I will 
try to keep it as brief as possible. 

Mr. GREGG. I thank the Senator. 
Mr. SPECTER. The question, Madam 

President, that I ask the distinguished 
Senator from North Carolina is, in tak-
ing his conclusion that there are some 
cases which would involve contract in-
terpretation, and the same case would 
involve a medical malpractice deter-
mination, what do you do when the 
contract interpretation has jurisdic-
tion in the Federal court and the med-
ical malpractice has jurisdiction in the 
State court? 

Mr. EDWARDS. Madam President, I 
would say, in answering my colleague’s 
question, that in fact I am having dif-
ficulty imagining a case right now. The 
vast majority of cases similar to what 
we have just been discussing would fall 
within the category of a contract inter-
pretation involving a medically review-
able fact. So I think, at least of all the 
examples that occur to me as I stand 
here, those cases would all end up in 
State court. 

As the Senator and I have spoken 
about on a number of occasions, he has 
a concern—and I understand it—about 
the possibility of there being some con-
fusion about which cases go to State 
court and which cases go to Federal 
court. We think we have defined that 
fairly well in our bill. 

I might add, in response to the Sen-
ator’s question, that there is a prin-
ciple involved in this which we have 
not discussed, which is that physicians, 

hospitals, and health care providers be-
lieve—and I agree with them—if an 
HMO is going to overrule their decision 
and engage in the practice of medicine, 
they ought to be treated the same way 
they are treated. 

As the Senator knows, their cases are 
normally handled in State courts. So I 
think conceptually we start with the 
principle that HMOs should be treated 
the same as other health care providers 
when they make medical decisions. 

No. 2, I say to my colleague that 
what we are doing is taking a Federal 
protection curtain that was unintended 
for HMOs when it was passed—because 
they basically did not exist—and lift-
ing it. The effect of lifting it is they be-
come subject to State court law. 

So I think it is consistent in that re-
spect. As the Senator and I have talked 
about before, it is also consistent with 
the fundamental concept that HMOs, if 
they are going to engage in the prac-
tice of medicine, ought to be treated as 
other health care providers. 

I yield back to my colleague. 
Mr. SPECTER. Madam President, I 

agree completely with my colleague 
from North Carolina that when HMOs 
engage in the practice of medicine, 
they ought to be treated like physi-
cians. 

But coming back to the distinction 
in the Edwards bill, which does have a 
provision on coverage as distinguished 
from medically reviewable decisions, 
there are two thoughts which occur to 
me. You have a whole body of case 
law—dozens of cases—which have wres-
tled with factual situations on cov-
erage, whether a plan covered the spe-
cific item: The infant in the hospital 
for 24 hours; or the woman who was su-
icidal, whether the plan covered fur-
ther hospitalization for her. And then 
those cases also involve counts on med-
ical malpractice, on ‘‘quality.’’ 

So it seems to me it is very hard for 
my colleague from North Carolina to 
argue that it is not a commonplace oc-
currence to have specific cases arise 
where under his bill they would go to 
different courts. And then the express 
language of the Edwards bill has a de-
lineation between medically reviewable 
decisions on malpractice and a cat-
egory—‘‘whether an item or service is 
covered under the terms and conditions 
of the plan or coverage.’’ 

So I would direct perhaps only two 
more questions to my colleague from 
North Carolina—and I say perhaps. 

The first question is—and I address 
this question through the Chair—isn’t 
it conclusive where the Edwards bill 
has language which distinguishes 
‘‘whether an item or service is covered 
under the terms and conditions of the 
plan or coverage,’’ as distinguished 
from medically reviewable decisions, 
that the Edwards bill contemplates 
these two categories, which under the 
Edwards bill are going to go to two dif-
ferent courts? 
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Mr. EDWARDS. Again, if I correctly 

understand the Senator’s question—— 
Mr. SPECTER. I can understand the 

difficulty, Madam President, when peo-
ple are whispering to him all the time. 
That is why I keep my people off the 
floor. 

Mr. EDWARDS. I am trying very 
hard to listen to the Senator. 

Madam President, if I may respond to 
the Senator’s question, the answer to 
the question is: I really think there is 
a fundamental question that the Sen-
ator and I may have some disagree-
ment about, which is contract interpre-
tations that involve medically review-
able facts under our legislation go to 
State court. I believe that all of the ex-
amples the Senator has mentioned and 
all the examples I can think of would 
fall in that category. 

Specifically as related to his concern 
about the possibility of there being two 
separate courts with jurisdiction, I 
think, in fact, that is not only highly 
unlikely but I can’t think of a fact sit-
uation, as I stand here now, that would 
meet that criteria. 

What we have done is to have a prin-
ciple, and we have designed this bill 
around that principle. The Senator 
knows very well that this is the prin-
ciple that was discussed in the Pegram 
case, a U.S. Supreme Court case, prin-
ciple supported by the State attorneys 
general, the American Bar Association, 
this separation. It is a concept that 
makes sense in this context. 

No legislation is perfect. We cer-
tainly can’t eliminate the possibility 
that there may be in a hypothetical 
case some joint jurisdiction, but I can’t 
think of such an example. 

Mr. SPECTER. Madam President, I 
will direct this question to my col-
league from North Carolina: How do 
you account for the many, many cases 
which have been litigated distin-
guishing between contract coverage, 
where really the language in the Ed-
wards bill ‘‘whether an item for service 
is covered under the terms and condi-
tions of the plan,’’ and a medically re-
viewable decision, where so many 
courts on so many cases labored with 
those distinctions, if, in fact, there 
aren’t many cases where they are going 
to end up in different courts under the 
Edwards bill? 

Mr. EDWARDS. Madam President, if 
I may respond to the Senator’s ques-
tion briefly, I believe it is because we 
have created a presumption that if the 
contract interpretation involves a 
medically reviewable fact, which is 
going to be the vast majority of cases— 
all the cases I can think of, as I stand 
here—those cases go to State court. 

Those are the kinds of cases to which 
I believe the Senator is referring. I 
don’t think the problem the Senator is 
addressing is one that is likely to occur 
in real life. We have specifically dealt 
with the issue of when there is a ques-
tion, if it involves a medically review-
able fact, those cases go to State court. 

Mr. SPECTER. Madam President, if 
it is unlikely, even with the brilliance 
and conceptual imagination of the Sen-
ator from North Carolina—he can’t 
think of one—to occur in real life, why 
put this jurisdictional provision in the 
bill? 

Mr. EDWARDS. Because there are 
two separate categories, if I may an-
swer the Senator’s question. There are 
two potential causes of action. If it in-
volves any issue relating to medical 
care, specific medical fact, those cases 
go to State court. We treat the HMOs 
just as the doctor because they are en-
gaging in the practice of medicine. If, 
on the other hand, the issue is one of 
were they covered for 60 days as the 
contract provided, do they meet some 
other specific contractual requirement, 
those are purely contractual issues 
that have been decided in Federal court 
for many years under ERISA. So we 
left those cases where they have tradi-
tionally been decided, which I think is 
the appropriate place to leave them. 

Mr. SPECTER. Madam President, if 
you do have those contract decisions, 
isn’t it entirely possible that there 
may be a factual situation arise where 
there is a matter of malpractice or a 
medically reviewable decision involved 
in the same occurrence? 

Mr. EDWARDS. I would answer my 
colleague’s question exactly the way I 
have before, which is, absent a pre-
sumption in our bill that if there is an 
involvement of a medically reviewable 
fact, I think the Senator’s concern 
would be one that I would share. But 
we have dealt with that issue by spe-
cifically saying where the contract in-
terpretation involves a medically re-
viewable fact, those cases go to State 
court. Those, in my experience and in 
my judgment, I believe will be the 
same cases that the Senator is describ-
ing as cases, I think he used the term, 
of medical malpractice. 

Mr. SPECTER. Madam President, as 
they say in Oklahoma, we have gone 
about as far as we can go on this col-
loquy. I would advise the managers of 
the bill that I will be prepared to con-
clude my argument by 6:45. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Madam President, I ask 
unanimous consent that if the other 
side does not require any additional de-
bate, we begin the votes on the three 
pending amendments, which would be, 
in order, the Snowe amendment, the 
Enzi amendment, and the Specter 
amendment, beginning at 6:45. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Madam President, reserv-
ing the right to object, we need Sen-
ator SNOWE to have 10 minutes, and she 
needs to offer a modification. 

Mr. GREGG. We also need to have 2 
minutes on Senator ENZI’s amendment 
prior to his vote. So we would have 10 
minutes prior to the Snowe amend-

ment and 2 minutes prior to the Enzi 
amendment. And Senator SNOWE would 
have the right to modify her amend-
ment. 

Mr. REID. I accept that as a unani-
mous consent agreement in line with 
what we previously offered except for 
the time. 

Mr. GREGG. I would have to add that 
it is my understanding Senator ENZI 
may divide the question on his amend-
ment. That is his right, as I understand 
it; is that correct? 

The PRESIDING OFFICER. The Sen-
ator is correct. 

Mr. REID. If the Senator desires to 
divide his amendment, he may do so. 

The PRESIDING OFFICER. Does the 
Senator wish the 10 minutes dedicated 
to Senator SNOWE to start at 6:45 or to 
begin now? 

Mr. GREGG. It should begin prior to 
the vote. 

Mr. REID. We are going to vote on 
the Specter amendment at 6:45. 

Mr. GREGG. We are going to vote on 
the Specter amendment. 

Mr. REID. At 6:45. 
Mr. GREGG. We are going to vote on 

Snowe and then Enzi and then Specter. 
Mr. REID. We do need Senator SNOWE 

here. 
Mr. GREGG. She will be here. So 10 

minutes on the Snowe amendment 
would begin at 6:45. 

Mr. REID. Or when she arrives. 
Mr. GREGG. Or when she arrives. 

And the votes would begin thereafter. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. REID. Madam President, these 

are on or in relation to the amend-
ments as per the previous oral agree-
ment? 

Mr. GREGG. Right. 
Mr. REID. I thank the Chair. The 

Senator from Pennsylvania has the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SPECTER. Madam President, I 
believe the colloquies with the Senator 
from Massachusetts and the Senator 
from North Carolina have made my 
point. That point is that there is juris-
diction created under the McCain-Ed-
wards-Kennedy bill in two courts. 
There really is no doubt about that be-
cause section 302 provides for the avail-
ability of Federal civil remedies, and 
that covers whether an item of service 
is covered under the terms and plans 
and conditions, and later there are 
medically reviewable decisions in State 
courts. 

Although there can be an inconclu-
sive colloquy, as there is no confession 
or admission on the floor of the U.S. 
Senate, I think it is pretty plain that 
there are cases—and I have cited a 
whole series of specific cases in my 
presentation, Bauman, Pryzbowski, 
Lazorko, and Corcoran—where you had 
factual situations where you have an 
interpretation of a plan which would 

VerDate Aug 31 2005 15:01 Feb 22, 2007 Jkt 089102 PO 00000 Frm 00043 Fmt 0686 Sfmt 0634 E:\BR01\S28JN1.001 S28JN1rm
aj

et
te

 o
n 

P
R

O
D

1P
C

67
 w

ith
 B

O
U

N
D

 R
E

C
O

R
D



CONGRESSIONAL RECORD—SENATE 12341 June 28, 2001 
come under Federal jurisdiction—such 
as the mother’s stay covered for more 
than 24 hours, the suicidal woman’s 
coverage extended for hospitalization 
under that circumstance—then a com-
bination of failure to have a plan cov-
erage and also medical malpractice. 
And you have both claims brought. 

And under the McCain-Kennedy-Ed-
wards bill, it is plain that those two 
claims would be brought in separate 
courts beyond any question. It is not a 
matter of what the distinguished Sen-
ator can imagine. You have case after 
case which have had these interpreta-
tions, contract interpretation and 
‘‘quantity of care,’’ and that goes to 
the Federal court. And then you have 
‘‘quality of care,’’ and that goes to the 
State court. 

I am not unaware of the realities of 
votes in this Chamber where a coali-
tion has been formed, and there is a 
mindset. But I do hope that the man-
agers of this bill will revisit this situa-
tion after this vote and when the bill 
goes to conference because having both 
these courts available is going to dou-
ble the burden on plaintiffs who are in-
jured—to make a contract interpreta-
tion claim in the Federal court and to 
go to the State court to make a med-
ical malpractice claim—and it is going 
to require double expenses by the HMO, 
by the doctors, and by the hospitals— 
although you might have the doctors 
and hospitals eliminated from the Fed-
eral litigation, but the HMOs will cer-
tainly be there; and that is highly un-
desirable. 

I have a grave concern about the 
speed of passage of this bill. Now, it is 
true we have been considering the Pa-
tients’ Bill of Rights for a long time— 
many years. Too long. But this bill has 
come to the floor without the benefit 
of committee action, without the ben-
efit of a markup; and what there has 
been is sort of a moving target markup 
of this bill on the floor by the com-
mittee of the whole, as we have gone 
through many amendments. But it 
simply cannot be denied that there are 
two sections of this bill, one conferring 
Federal jurisdiction and one conferring 
State jurisdiction, and the same fac-
tual situation would raise questions 
under both court systems, and this bill 
would require litigation in two courts. 

That is very wasteful and very con-
fusing. To call it a procedural quag-
mire is not an overstatement. The an-
swer is fundamental, and that is to pro-
vide for exclusive Federal court juris-
diction, which I have in this legisla-
tion. You might argue that it could go 
to the State court and that would be an 
improvement rather than have both 
State and Federal courts. But it is very 
hard to move exclusively to the State 
courts where you have the long body of 
law built up under ERISA as to what is 
a plan’s coverage. So given the fact 
that you are going to inevitably end up 
in the Federal court, the Federal court 

ought to be exclusive jurisdiction. And 
as the amendment provides, the dam-
ages will be determined by State law, 
no new Federal caps, but whatever 
State caps there were would be in ef-
fect. 

I see my colleague from Illinois on 
the floor. He commented to me that he 
agreed with the provision that there 
ought to be unitary jurisdiction, but 
thought it ought to be in the State 
court. I will yield to the Senator from 
Illinois if he cares to use the limited 
time remaining. 

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized. 

Mr. FITZGERALD. Madam Presi-
dent, I did want to, in part, agree with 
my colleague from Pennsylvania. I 
think he has identified an important 
problem that exists in the underlying 
bill. I have long favored creating liabil-
ity for HMOs that harm someone be-
cause of their negligence. Right now, 
HMOs are protected. They are immune 
from liability, and that is a protection 
that almost no other individual or cor-
poration has in this country, and I 
don’t think it is defensible. 

For the last 2 years, I have been vot-
ing regularly to make HMOs liable 
where they have been negligent. But I 
do think we have a problem in this bill 
in that we create State court tort li-
ability by repealing the ERISA immu-
nity in one part of the bill. That is on 
page 157, I believe. But then, at the 
same time, we create also tort liabil-
ity, as well as more contract liability, 
and there already is contract liability 
under ERISA in Federal court. 

The problem I see is that there are 
tort causes of action authorized in this 
bill both in State court and in Federal 
court. I have always thought the play-
ing field was tilted in favor of HMOs, 
and that playing field needs to be lev-
eled. But I am concerned now that if 
this effect in the underlying bill is not 
remedied, the playing field will be tilt-
ed in the opposite direction. 

The PRESIDING OFFICER. The hour 
of 6:45 having arrived, under the pre-
vious order, the Senator from Maine is 
to be recognized. 

AMENDMENT NO. 834, AS MODIFIED 
Ms. SNOWE. Madam President, I ask 

unanimous consent to modify the 
amendment that has been offered by 
Senator DEWINE, Senator LINCOLN, and 
Senator NELSON and send a modifica-
tion to the desk. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
The amendment is so modified. 

The amendment (No. 834), as modi-
fied, is as follows: 
(Purpose: To make technical corrections 

concerning the application of Federal 
causes of action to certain plans) 
On page 2 of the amendment, between lines 

9 and 10, insert the following: 
‘‘On page 144, lines 7 and 8, strike ‘or under 

part 6 or 7’.’’. 

On page 3 of the amendment, strike line 14 
and all that follows through line 21 and in-
sert the following: 

‘‘(ii) DEFINITION.—A group health plan de-
scribed in this clause is— 

‘‘(I) a group health plan that is self-insured 
and self administered by an employer (in-
cluding an employee of such an employer 
acting within the scope of employment); or 

‘‘(II) a multiemployer plan as defined in 
section 3(37)(A) (including an employee of a 
contributing employer or of the plan, or a fi-
duciary of the plan, acting within the scope 
of employment or fiduciary responsibility) 
that is self-insured and self-administered. 

On page 11 of the amendment, line 16, in-
sert after the period the following: ‘‘The pro-
visions of this paragraph shall not apply in 
the case of a designated decisionmaker that 
is a group health plan, plan sponsor, or 
health insurance issuer and that is regulated 
under Federal law or a State financial sol-
vency law.’’. 

Ms. SNOWE. Madam President, it is 
modified in the following way. First of 
all, the question was raised about the 
original intent of the amendment in re-
gard to the self-insured, self-adminis-
tered plans. Specifically, with regard 
to contractual dispute, it will only ex-
empt from liability employer and 
union plans that are self-insured and 
self-regulated, again applying sym-
metry to all of the plans regarding self- 
insured and self-administered, so we do 
not make any exceptions. So we ad-
dress that by modifying it to ensure 
that both employer and union plans are 
consistent with the legislation. 

Secondly, because insurance plans 
are already regulated at State and Fed-
eral level with regard to assets and 
other issues, we assure that these regu-
lated plans are not subject to a new 
Federal solvency plan to qualify as a 
designated decisionmaker. As a result, 
the solvency standard in this amend-
ment will appropriately apply to non-
health insurance designated decision-
makers. 

Finally, we also make a technical 
correction in the legislation to ensure 
that the causes of action are not inad-
vertently opened to other statutes that 
are already a matter of law. This 
change reflects the intent of our 
amendment to prevent the filing of 
lawsuits in a broader, more undefined 
number of issues. 

I urge adoption of the modification 
as well as the underlying amendment. 

Again, I remind my colleagues that 
this was an effort to address many of 
the legitimate issues that were raised 
regarding employer liability. It was a 
consensus that was drafted along with 
my colleague from Ohio, Senator 
DEWINE, Senator LINCOLN, and Senator 
NELSON. I also thank Senator MCCAIN, 
Senator KENNEDY, Senator EDWARDS, 
as well as Senator GREGG and Senator 
FRIST, for working together to make 
this amendment possible. We thought 
it essential that we develop precise and 
clear guidelines in terms of how we es-
tablish employer liability but at the 
same time protecting patients’ rights 
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with their ability to seek legal redress 
when there is inappropriate care or de-
nial of care. 

We think we have developed and 
crafted the amendment in a way that 
creates the bright line and the firewall 
so that we do provide the necessary 
protection to employers, so that we 
limit and, in fact, in most instances I 
think prevent any exposure to liabil-
ity. They can confer that liability and 
risk to the designated decisionmakers 
and therefore they will have that kind 
of liability protection, and patients 
will have their ability to be able to sue 
in those instances where they have 
been denied care or there has been 
wrongful injury, personal injury, or 
even death. 

I think it strikes the right balance. 
The consensus represents the optimum 
approach to providing the kind of basis 
for removing an employer’s exposure to 
litigation when they are not directly 
participating in medical decisions. 

We hope this will satisfy the con-
cerns that have been raised by the 
original legislation. We think we craft-
ed the best approach, borrowing both 
from the McCain-Edwards-McCain leg-
islation as well as the Breaux-Frist- 
Jeffords approach. 

Again, I urge adoption of this amend-
ment, as modified, and I ask for the 
yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The yeas and nays were ordered. 
Mr. BAUCUS. Mr. President, I am 

proud to cosponsor amendment No. 834 
with Senator SNOWE and my other col-
leagues. It addresses an issue impor-
tant to all of us here—protecting em-
ployers from undue liability. This 
amendment clarifies any confusion 
about who is responsible for medical 
decision-making. 

Under this amendment, employers 
who generally do not make medical de-
cisions anyway—will be able to name a 
designated decision maker. If they con-
tract with an insurance company, that 
company is automatically given the 
status of designated decision maker. 
The employer doesn’t have to take any 
further action. 

Once designated, this entity will 
have the authority to make medical 
decisions. And with this authority, the 
designated decision maker—not the 
employer—will have the responsibility 
for those decisions if they result in 
harm to the patient. 

I believe this amendment serves as 
an important compromise. It enables 
employers to feel more comfortable of-
fering their employees health benefits. 
And that’s certainly something we 
want to encourage. But it also protects 
patients, and ensures that they receive 
all the protections provided under the 
Patients’ Bill of Rights. 

Mr. GREGG. Madam President, I un-
derstand the Parliamentarian has ruled 
that I have 5 minutes. 

The PRESIDING OFFICER. There is 
5 minutes in opposition. 

Mr. GREGG. Madam President, un-
less somebody else is seeking that 
time, I will speak. I congratulate the 
Senator from Maine and the Senator 
from Ohio for adjusting this amend-
ment. The changes they made in this 
amendment are very positive. The 
amendment moves in the right direc-
tion. 

However, it must be made clear this 
amendment targets one narrow aspect 
of the concerns of this bill, and, in fact, 
there are still some issues in that as-
pect. Specifically, employers are going 
to have a very difficult problem fig-
uring out whether they are a direct 
participant or whether they fall under 
the designated decisionmaker safe har-
bor. 

There are issues within this narrow 
issue that are very significant. 

The greater issues on the question of 
liability still remain very viable. It is 
of serious concern to those of us who 
look at this as extremely expensive 
legislation in the sense it will drive up 
health care costs and result in a lot of 
people losing their health insurance. 
Employers will drop the health insur-
ance because of the liability aspects 
being thrown at employers in this bill 
and the costs employers simply are not 
going to bear. They will drop health in-
surance or reduce the quality of health 
insurance. 

The estimates of CBO are in the 
range of 3.1 million, and OMB esti-
mates are in the range of 1 million to 
4 million people will lose health care. I 
think it will be literally tens of mil-
lions of people who will see the quality 
of their health care insurance degraded 
as their employers start to adjust. 

As to this specific amendment, which 
is a narrow amendment, not an expan-
sive amendment, the movement by the 
Senators from Maine and Ohio is to be 
congratulated. I thank them for it. 

I yield back my time, and I yield the 
floor. 

The PRESIDING OFFICER. Time is 
yielded back. The question is on agree-
ing to amendment No. 834, as modified. 
The yeas and nays have been ordered. 
The clerk will call the roll. 

The bill clerk called the roll. 
The result was announced—yeas 96, 

nays 4, as follows: 
[Rollcall Vote No. 205 Leg.] 

YEAS—96 

Akaka 
Allard 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Breaux 
Brownback 
Bunning 
Burns 
Byrd 

Campbell 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Cochran 
Collins 
Conrad 
Corzine 
Craig 
Crapo 
Daschle 
Dayton 

DeWine 
Dodd 
Domenici 
Dorgan 
Durbin 
Edwards 
Ensign 
Enzi 
Feingold 
Feinstein 
Fitzgerald 
Frist 
Graham 
Gramm 
Gregg 

Hagel 
Harkin 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Kyl 
Landrieu 
Leahy 
Levin 

Lieberman 
Lincoln 
Lott 
Lugar 
McCain 
McConnell 
Mikulski 
Miller 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Roberts 
Rockefeller 
Santorum 

Sarbanes 
Schumer 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stabenow 
Stevens 
Thomas 
Thurmond 
Torricelli 
Voinovich 
Warner 
Wellstone 
Wyden 

NAYS—4 

Grassley 
Hollings 

Nickles 
Thompson 

The amendment (No. 834), as modi-
fied, was agreed to. 

Mr. GREGG. Madam President, I 
move to reconsider the vote. 

Mr. REID. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER (Ms. 
STABENOW). There are now 2 minutes 
equally divided on the Enzi amend-
ment. 

The Senator from Wyoming is recog-
nized. 

AMENDMENT NO. 840 
Mr. ENZI. Madam President, under 

the amendment we just agreed to, we 
made some progress on handling liabil-
ity. But there is a group of businesses 
that were left out. You will never hear 
me in this Chamber talk about big 
businesses. I always talk about the 
small ones. None of these is 
headquartered in Wyoming. But I am 
compelled to put in an amendment 
that will take care of a major problem 
which will take care of health care at 
the level they know it for 6 million 
people in the U.S. who work for the 
big, self-insured, self-administered 
companies, such as Hewlett-Packard, 
Caterpillar, Wal-Mart, and Pitney 
Bowes. None of those is in my State. 

This provides an option to allow one 
of two ways of providing insurance to 
their people so individuals can get the 
right to sue if they want that right or 
they can stay with the plan which they 
presently get all the benefits from 
without any difficulty. This provides 
that option for them. 

This is providing an option so that 
the company can avoid liability by pro-
viding a liability option for their peo-
ple. 

I ask for your support on this amend-
ment to clear up what the people in 
your State need. 

I also believe it is my right to divide 
the amendment on page 3, line 18. 

The PRESIDING OFFICER. The 
amendment is so divided. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Madam President, let 
me just mention what this amendment 
is all about. 

If an employer gives options to any 
employee, it can offer a program that 
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is very inferior or it can provide a 
voucher that is inferior. You can’t buy 
a good health insurance policy. If it of-
fers those two options to any em-
ployee, and that employee denies it, 
then the employee who stays with that 
company is virtually excluded from 
bringing any action against the em-
ployer, no matter how involved the em-
ployer is in making medical decisions 
that can cause adverse reaction to that 
employee—either death or injury. 

That is a lousy choice. This is an op-
tion many companies will take. It will 
be at the expense of the employees. 
They can get two inferior options. If 
they reject it and stay with the com-
pany, they are excluded from the bene-
fits and the protections of this bill. It 
is going to open up a great exclusion 
for millions of hard-working Ameri-
cans and their families. It should be re-
jected. 

Mr. ENZI. Madam President, I ask 
for the yeas and nays. 

The PRESIDING OFFICER. The yeas 
and nays have already been ordered. 

The question occurs on division I. 
The Senator from Nevada. 
Mr. REID. Madam President, I move 

to table the whole amendment, and I 
ask for the yeas and nays. 

The PRESIDING OFFICER. The yeas 
and nays have been ordered. 

Mr. GREGG. Madam President, par-
liamentary inquiry: As I understand it, 
the question was divided. Is this a mo-
tion to table on the first part? 

Mr. REID. Yes. That is true. 
The PRESIDING OFFICER. That is 

correct. 
Mr. GREGG. I thank the Chair. 
The PRESIDING OFFICER. The 

question is on the motion to table divi-
sion I. 

The yeas and nays have been ordered, 
and the clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

The result was announced—yeas 55, 
nays 45, as follows: 

[Rollcall Vote No. 206 Leg.] 

YEAS—55 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 

Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Fitzgerald 
Graham 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 
Lieberman 

Lincoln 
McCain 
Mikulski 
Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Specter 
Stabenow 
Torricelli 
Wellstone 
Wyden 

NAYS—45 

Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 

Burns 
Campbell 
Cochran 
Collins 
Craig 
Crapo 

DeWine 
Domenici 
Ensign 
Enzi 
Frist 
Gramm 

Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Kyl 

Lott 
Lugar 
McConnell 
Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 

Smith (NH) 
Smith (OR) 
Snowe 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

The motion was agreed to. 
Mr. KENNEDY. Madam President, I 

move to reconsider the vote. 
Mr. REID. I move to lay that motion 

on the table. 
The motion to lay on the table was 

agreed to. 
AMENDMENT NO. 840 DIVISION II WITHDRAWN 
The PRESIDING OFFICER. The Sen-

ator from Wyoming. 
Mr. ENZI. Madam President, I ask 

unanimous consent to withdraw divi-
sion II of the amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The majority leader. 
Mr. DASCHLE. Madam President, I 

announce to our colleagues that this 
will be the last vote of the evening. We 
will begin voting tomorrow morning at 
9 o’clock on a series of votes on amend-
ments that will be offered this evening. 
There is one more vote, but after that 
there will be no more votes. 

AMENDMENT NO. 844 

The PRESIDING OFFICER. There 
are 2 minutes now evenly divided on 
the Specter amendment. 

Who yields time? Who seeks time? 
The Senator from Pennsylvania. 
Mr. SPECTER. Madam President, 

this amendment provides for exclusive 
jurisdiction in the Federal courts. 
Under the bill, there would be jurisdic-
tion in the Federal courts for interpre-
tation of the contract’s coverage or 
what is referred to as ‘‘quantity of 
medical care’’, and jurisdiction in the 
State courts for what is called medical 
malpractice or ‘‘quality of care.’’ That 
means that for a plaintiff to bring a 
claim, they would have to go into two 
courts, enormously more expensive, 
and it would involve removal to the 
Federal courts and bouncing back and 
forth. 

This amendment gives due deference 
to the States by using any State caps 
which are in effect and provides for 
State law on the computation of dam-
ages. With the life tenure of Federal 
judges, the probability is high that the 
verdicts will be more realistic and 
more reasonable than we have seen in 
some of the State courts. 

In the colloquies with the managers 
of the bill, it is obvious that there are 
many of these cases which involve both 
‘‘quantity’’ and ‘‘quality.’’ During the 
floor presentation, I went over a num-
ber of cases where they bounced back 
and forth. 

I urge adoption of this amendment. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina. 
Mr. EDWARDS. Madam President, I 

have great respect for my colleague’s 

expertise in this area. I appreciate very 
much his work. He and I have talked 
about this a number of times. The 
problem is that this amendment vio-
lates a fundamental principle on which 
we have based this entire legislation. 
That is, when HMOs and health insur-
ance companies make medical deci-
sions and overrule doctors, they should 
be treated exactly the same way doc-
tors are treated. That is the reason our 
bill sends these cases to State court. It 
is the reason this is so critical for the 
AMA and medical groups all over this 
country. 

They want the HMOs, if they are 
going to be in the business of over-
ruling doctors’ decisions, to be treated 
exactly the same as doctors and ex-
actly the same as other health care 
providers. 

For that reason, I reluctantly must 
oppose this amendment. 

The PRESIDING OFFICER. The 
question is on agreeing to amendment 
No. 844. 

Mr. SPECTER. Madam President, I 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. The 
clerk will call the roll. 

The legislative clerk called the roll. 
The result was announced—yeas 42, 

nays 58, as follows: 
[Rollcall Vote No. 207 Leg.] 

YEAS—42 

Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Cochran 
Collins 
Craig 
Crapo 
DeWine 
Domenici 

Ensign 
Frist 
Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Inhofe 
Kyl 
Lott 
Lugar 
McConnell 

Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Smith (NH) 
Smith (OR) 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NAYS—58 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 
Dorgan 

Durbin 
Edwards 
Enzi 
Feingold 
Feinstein 
Fitzgerald 
Graham 
Harkin 
Hollings 
Hutchison 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 
Lieberman 

Lincoln 
McCain 
Mikulski 
Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Shelby 
Snowe 
Stabenow 
Torricelli 
Wellstone 
Wyden 

The amendment (No. 844) was re-
jected. 

Mr. KENNEDY. I move to reconsider 
the vote. 

Mr. SANTORUM. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

(Mr. DURBIN assumed the chair.) 
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Mr. KENNEDY. Mr. President, in just 

a few moments, I believe there will be 
a consent request by the minority floor 
leader to outline a series of amend-
ments to consider and outline the order 
in which to take them up this evening, 
with disposition of those on the mor-
row. 

It is not the intention, as we have 
gone through amendments, to second 
degree them. We are not prepared to 
say that until we have an opportunity 
to see those amendments. We are try-
ing to work through the amendments 
at the present time. I hope perhaps we 
can get started on the discussion, and 
then in a few moments time when we 
have a chance to see each of the 
amendments, we can come back with 
the leadership proposal for an agree-
ment on time and order this evening. 

Mr. GREGG. Mr. President, we are 
ready to enter into an agreement rel-
ative to time and reserve the issue of 
second-degree amendments until the 
Democratic leader has had the oppor-
tunity to review the amendments. If we 
can get times locked in, that will be 
very helpful. 

The PRESIDING OFFICER. The Sen-
ator from Virginia. 

Mr. WARNER. Mr. President, par-
liamentary inquiry: Does the Senator 
from Virginia have an amendment 
pending at the desk? 

The PRESIDING OFFICER. The Sen-
ator is correct. 

AMENDMENT NO. 833, AS MODIFIED 
Mr. WARNER. Mr. President, I send 

to the desk a modification to that 
amendment. 

The PRESIDING OFFICER. The 
amendment is so modified. 

The amendment (No. 833), as modi-
fied, is as follows: 

On page 154, between lines 2 and 3, insert 
the following: 

‘‘(11) LIMITATION ON ATTORNEYS’ FEES.— 
‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, or any arrangement, 
agreement, or contract regarding an attor-
ney’s fee, the amount of an attorney’s con-
tingency fee allowable for a cause of action 
brought pursuant to this subsection shall not 
exceed 1⁄3 of the total amount of the plain-
tiff’s recovery (not including the reimburse-
ment of actual out-of-pocket expenses of the 
attorney). 

‘‘(B) DETERMINATION BY DISTRICT COURT.— 
The last Federal district court in which the 
action was pending upon the final disposi-
tion, including all appeals, of the action 
shall have jurisdiction to review the attor-
ney’s fee in accordance with subparagraph 
(C) to ensure that the fee is a reasonable one 
and may decrease the amount of the fee in 
accordance with subparagraph (C). 

‘‘(C) DETERMINATION OF REASONABLENESS OF 
FEE.— 

‘‘(i) INITIAL DETERMINATION OF LODESTAR 
ESTIMATE.— 

‘‘(I) IN GENERAL.—To determine whether 
the attorney’s fee is a reasonable one, the 
court first shall, with respect to each attor-
ney representing the plaintiff in the cause of 
action, multiply the number of hours deter-
mined under subclause (II) by the hourly 
rate determined under subclause (III). 

‘‘(II) NUMBER OF HOURS.—The court shall 
determine the number of hours reasonably 
expended by each such attorney. 

‘‘(III) HOURLY RATE.—The court shall deter-
mine a reasonable hourly rate for each such 
attorney, taking into consideration the ac-
tual fee that would be charged by each such 
attorney and what the court determines is 
the prevailing rate for other similarly situ-
ated attorneys. 

‘‘(ii) CONSIDERATION OF OTHER FACTORS.—A 
court may increase or decrease the product 
determined under clause (i) by taking into 
consideration any or all of the following fac-
tors: 

‘‘(I) The time and labor involved. 
‘‘(II) The novelty and difficulty of the 

questions involved. 
‘‘(III) The skill required to perform the 

legal service properly. 
‘‘(IV) The preclusion of other employment 

of the attorney due to the acceptance of the 
case. 

‘‘(V) The customary fee of the attorney. 
‘‘(VI) Whether the original fee arrange-

ment is a fixed or contingent fee arrange-
ment. 

‘‘(VII) The time limitations imposed by the 
attorney’s client on the circumstances of the 
representation. 

‘‘(VIII) The amount of damages sought in 
the cause of action and the amount recov-
ered. 

‘‘(IX) The experience, reputation, and abil-
ity of the attorney. 

‘‘(X) The undesirability of the case. 
‘‘(XI) The nature and length of the attor-

ney’s professional relationship with the cli-
ent. 

‘‘(XII) The amounts recovered and attor-
neys’ fees awarded in similar cases. 

On page 170, between lines 21 and 22, insert 
the following: 

‘‘(9) LIMITATION ON ATTORNEYS’ FEES.— 
‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, or any arrangement, 
agreement, or contract regarding an attor-
ney’s fee, subject to subparagraphs (C) and 
(D), the amount of an attorney’s contingency 
fee allowable for a cause of action brought 
under paragraph (1) shall not exceed 1⁄3 of the 
total amount of the plaintiff’s recovery (not 
including the reimbursement of actual out- 
of-pocket expenses of the attorney). 

‘‘(B) DETERMINATION BY COURT.—The last 
court in which the action was pending upon 
the final disposition, including all appeals, of 
the action may review the attorney’s fee to 
ensure that the fee is a reasonable one. In de-
termining whether a fee is reasonable, the 
court may use the reasonableness factors set 
forth in section 502(n)(11)(C). 

‘‘(C) EQUITABLE DISCRETION.—A court in its 
discretion may decrease the amount of an at-
torney’s fee determined under this paragraph 
as equity and the interests of justice may re-
quire. 

‘‘(D) NO PREEMPTION OF STRICTER STATE 
LAW.—Subparagraph (A) shall not apply with 
respect to a cause of action under paragraph 
(1) that is brought in a State that has a more 
restrictive law with respect to the amount of 
an attorney’s contingency fee that may be 
incurred for the representation of a partici-
pant or beneficiary (or the estate of such 
participant or beneficiary) who brings such a 
cause of action than the limitation on such 
fee under subparagraph (A).’’ 

Mr. WARNER. I ask for the yeas and 
nays on the amendment, as modified. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The yeas and nays were ordered. 
Mr. WARNER. Mr. President, it will 

be voted on whenever the managers de-
sire. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the following 
Members be recognized this evening: 
Senator DEWINE, 15 minutes, with the 
time equally divided, on class actions; 
Senator GRASSLEY for 30 minutes, with 
the time equally divided, on customs 
fees and other matters; Senator 
SANTORUM for 30 minutes, with the 
time equally divided, on the Born Alive 
Infant Protection Act; Senator 
BROWNBACK, 1 hour equally divided on a 
germline genetic amendment. 

Mrs. BOXER. I ask my friend to re-
peat the Santorum amendment. 

Mr. GREGG. Born Alive Infant Pro-
tection Act. 

Mrs. BOXER. The Born Alive Equal 
Protection—— 

Mr. GREGG. Born Alive Infant Pro-
tection Act. 

I presume it passed the House. 
Mr. KENNEDY. On that there will be 

an objection to a time limit. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. GREGG. Why don’t we begin with 

the DeWine amendment for 15 minutes, 
followed by the Grassley amendment 
for 30 minutes, and we will work on the 
rest. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. KENNEDY. Reserving the right 
to object, and I do not intend to object, 
I appreciate what the Senator from 
New Hampshire is attempting to do. 
We have every inclination to support 
that proposal up to this point, but we 
reserve possible second-degree amend-
ments and a tabling motion. We do not 
intend at this time to exercise those 
until we see the amendments, but we 
are going to operate on a good faith 
measure. 

We are thankful for the leadership of 
the Senator from New Hampshire pro-
ceeding with those first two. 

There are some others we might be 
able to get a time agreement on, as 
well, if the Senator wants to mention 
them. 

Mr. GREGG. Of course, at this time 
we cannot proceed past the Santorum 
amendment until we get an agreement 
on that. At least I renew my request 
subject to the reservations of the Sen-
ator from Massachusetts, to which I 
have no objection. 

The PRESIDING OFFICER. Is there 
objection to the unanimous consent re-
quest, as modified, for consideration of 
the amendments of Senators DEWINE 
and GRASSLEY? 

Without objection, it is so ordered. 
AMENDMENT NO. 842 

(Purpose: To limit class actions to a single 
plan) 

Mr. DEWINE. Mr. President, I have 
an amendment at the desk. 
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The PRESIDING OFFICER. The 

clerk will report. 
The legislative clerk read as follows: 
The Senator from Ohio [Mr. DEWINE] pro-

poses an amendment numbered 842. 

Mr. DEWINE. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
On page 171, between lines 14 and 15, insert 

the following: 
SEC. 303. LIMITATION ON CERTAIN CLASS AC-

TION LITIGATION. 
(a) ERISA.—Section 502 of the Employee 

Retirement Income Security Act of 1974 (29 
U.S.C. 1132), as amended by section 302, is 
further amended by adding at the end the 
following: 

‘‘(o) LIMITATION ON CLASS ACTION LITIGA-
TION.— 

‘‘(1) IN GENERAL.—Any claim or cause of ac-
tion that is maintained under this section in 
connection with a group health plan, or 
health insurance coverage issued in connec-
tion with a group health plan, as a class ac-
tion, derivative action, or as an action on be-
half of any group of 2 or more claimants, 
may be maintained only if the class, the de-
rivative claimant, or the group of claimants 
is limited to the participants or beneficiaries 
of a group health plan established by only 1 
plan sponsor. No action maintained by such 
class, such derivative claimant, or such 
group of claimants may be joined in the 
same proceeding with any action maintained 
by another class, derivative claimant, or 
group of claimants or consolidated for any 
purpose with any other proceeding. In this 
paragraph, the terms ‘group health plan’ and 
‘health insurance coverage’ have the mean-
ings given such terms in section 733.’’. 

‘‘(2) EFFECTIVE DATE.—This subsection 
shall apply to all civil actions that are filed 
on or after January 1, 2002.’’. 

(b) RICO.—Section 1964(c) of title 18, 
United States Code, is amended— 

(1) by inserting ‘‘(1)’’ after the subsection 
designation; and 

(2) by adding at the end the following: 
‘‘(2)(A) No private action may be brought 

under this subsection, or alleging any viola-
tion of section 1962, where the action seeks 
relief concerning the manner in which any 
person has marketed, provided information 
concerning, established, administered, or 
otherwise operated a group health plan, or 
health insurance coverage in connection 
with a group health plan. Any such action 
shall only be brought under the Employee 
Retirement Income Security Act of 1974. In 
this paragraph, the terms ‘group health plan’ 
and ‘health insurance issuer’ shall have the 
meanings given such terms in section 733 of 
the Employee Retirement Income Security 
Act of 1974. 

‘‘(B) Subparagraph (A) shall apply to pri-
vate civil actions that are filed on or after 
January 1, 2002.’’. 

Mr. DEWINE. Mr. President, I al-
lowed the clerk to read because I want-
ed my colleagues to hear the essence of 
the amendment. It is a very simple 
amendment. 

My amendment in a very rational 
way limits class action suits that could 
be filed as a result of this bill. The goal 
of the patient protection legislation 
under consideration, both the McCain- 
Kennedy bill and the Frist-Breaux-Jef-

fords bill, is, of course, to protect pa-
tients. We cannot be unmindful of the 
cost. Obviously, we have to be con-
cerned about the cost, and we have to 
worry if any parts of this bill do in fact 
drive up the cost because ultimately 
this will impact how many employers 
do in fact offer health insurance. It is 
something with which we have to be 
concerned. 

I believe my amendment offers a very 
simple way to curtail some of these in-
creased costs. The problem is that the 
underlying bill will increase the cost of 
health care because the bill currently 
contains no language to limit the scope 
of class action lawsuits. This very pos-
sibility could lead to increases in the 
filing of onerous, burdensome, costly 
class action suits. 

My amendment ensures that class ac-
tion lawsuits are used in a very respon-
sible way. I think my colleagues would 
agree that class actions can be very ef-
fective and can be efficient and can be 
a valuable tool to achieve justice. 

As we also know, unfortunately, 
these suits sometimes are subject to 
abuse. That is why I believe we need to 
limit the target of these class actions. 
That is what our amendment does. 

The reality is that our amendment is 
needed. Let me explain for a moment 
what our amendment does and then 
talk about what it does not do. Our 
amendment permits a class action to 
be filed with regard to the HMO, in re-
gard to a plan, as long as we are only 
dealing with one company and the em-
ployees of that specific company. It 
says we cannot go beyond that. 

The reality is that within every com-
pany there exists unique relationships 
between the company, the employees, 
and the health care plans. Because of 
that, it is impossible to compare dif-
ferent companies that happen to offer 
similar health care plans. The fact is 
that every company negotiates every 
contract differently. There may be 
similarities. Every situation is, obvi-
ously, different. 

Now, at the same time, employees 
within the same company, with the 
same health care plan, who suffer the 
same way as a result of being denied 
entitled benefits, should have the right 
to band together to form a class and to 
file suit. That is why our amendment 
would recognize class actions within 
one company against one plan. 

Our language essentially says this: 
One employer, one health care plan, 
one class action suit. It is that simple. 

Here is how our amendment works if 
adopted. Suppose Ford Motor Company 
offers its employees the hypothetical 
Aetna Health Care Plan A. General Mo-
tors has this plan. Assume, also, that 
Chrysler has the same plan. Now, if 
employees at Ford have reason to band 
together in a class action against 
Aetna because they all believe they 
suffered harm because of the same de-
nial in entitled benefits, they can go 

ahead under our amendment and do 
that. Similarly, if employees at GM or 
Chrysler also believe they have suf-
fered as a result of denial of the same 
benefits, GM and Chrysler employees 
can file their own class actions against 
Aetna. But employees at Ford, GM, and 
Chrysler can’t join together in one suit 
against the health care provider. 

This means class actions would be 
limited to employees within one com-
pany against one health care plan. Ul-
timately, we need this because abuse of 
class action lawsuits is not a road to 
assuring access to quality health care. 
If we want the bill before the Senate 
not to add unnecessary litigation and 
costs, I encourage my colleagues to 
adopt this amendment. 

I reserve the remainder of my time. 
I ask for the yeas and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? There is not a suffi-
cient second. 

Mr. MCCAIN. I repeat the request for 
the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is not a suffi-
cient second. 

Mr. REID. If the Senator from Ohio 
wishes the yeas and nays, we would be 
happy to give those to him with the 
agreement that we will vote tomorrow. 

Mr. DEWINE. I renew my request for 
the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. Are Sen-

ators prepared to yield back time on 
the amendment? 

Mr. DEWINE. I believe we have an 
understanding to reserve several min-
utes tomorrow morning for summa-
tion. 

Mr. EDWARDS. Mr. President, there 
are a couple of issues—and I have just 
seen this amendment—a couple of 
issues raised immediately. 

One, the entire Patients’ Bill of 
Rights is about treating everybody the 
same. This, of course, carves out a spe-
cial treatment for HMOs on the issue of 
accountability. 

Second, this amendment makes a 
special exception under RICO for HMOs 
and under rules of procedure. 

Third, it has been some time since I 
looked at the rules, I confess, but I 
seem to recall under class action law, 
rule 23 of the Federal Rules of Civil 
Procedure, there is a numerosity re-
quirement, that you have to have a suf-
ficient number of employees involved 
to satisfy the class action requirement, 
and I am not sure under the language 
the Senator has drafted that would be 
possible because I believe, if I under-
stand the Senator’s amendment cor-
rectly, he has limited it to one em-
ployer for purposes of class actions. 

Mr. DEWINE. Obviously, the amend-
ment does not change what the rules 
say as far as the number of people re-
quired for a class action. The Senator 
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is correct; it does limit it to one com-
pany. 

Mr. EDWARDS. I thank the Senator 
for his answer. 

There is at least a serious question 
about that and we would need to go 
back and look. Under the Class Action 
Rules of Civil Procedure, it is my 
recollection there is a numerosity re-
quirement that means a class has to be 
of sufficient size to be able to be cer-
tified as a class action, and I am not 
certain, if you limit the actions to one 
employer, that you don’t effectively 
eliminate the possibility of a class ac-
tion because that requirement cannot 
be met. 

I confess to the Senator, that is from 
memory, and I will have to go back and 
look to be certain. 

I have concerns about the funda-
mental question that the principle of 
this legislation is that we treat HMOs, 
for accountability purposes, as every-
one else. And the notion of doing some-
thing specifically to protect them from 
class actions and to limit class actions 
and to limit the RICO statute is some-
thing that would violate that principle 
of which I would want my colleagues to 
be aware. 

I yield the floor. 
The PRESIDING OFFICER. Do the 

Senators yield back time? 
Mr. DEWINE. I inquire, how much 

time remains? 
The PRESIDING OFFICER. The Sen-

ator has 2 minutes remaining. 
Mr. DEWINE. I will respond to my 

colleague and I appreciate his com-
ments. He is closer to the courtroom in 
time than I am, and it has been many 
years since I have practiced law. 

What this comes down to is that we 
are creating new opportunities for law-
suits, obviously, in this bill. What we 
are about is a balancing test, a bal-
ancing question. It is a matter of pub-
lic policy. We have to decide. As we 
create new causes of action, new oppor-
tunities to file lawsuits, I think it is le-
gitimate to look around and say: How 
expansive do we want to allow class ac-
tions to be under this new cause of ac-
tion? 

It seems to me language we have in-
cluded, which is basically—basically, I 
say—what was in the Frist bill origi-
nally, is a rational way to do it. It 
doesn’t ban class actions but basically 
says we are going to limit them. I 
think it is a balancing test and Mem-
bers are going to have to make their 
own decision whether they think it is 
worth providing people with the oppor-
tunity to have nationwide class ac-
tions. Candidly, with the tremendous 
cost this is probably going to incur, 
that ultimately is going to be paid and 
ultimately going to drive up health 
care costs. I think Members have to 
make that decision. 

I yield the remainder of my time. 
The PRESIDING OFFICER. The Sen-

ator from Ohio yields the remainder of 

his time. The Senator from North 
Carolina has 10 minutes 48 second. 

Mr. EDWARDS. If I may respond 
briefly to the comments of my col-
league, the one issue he did not ad-
dress, at least in his last answer—he 
may have discussed it earlier—is the 
issue of civil RICO. I believe I am cor-
rect in saying there are some State 
medical societies that have pending ac-
tions against them, civil RICO actions 
against HMOs, where they believe, ob-
viously, the requirements of that stat-
ute have been met and there have been 
improper and illegal activities by the 
HMOs. Particularly as we go forward, if 
any State medical society believes 
those problems continue to exist, they 
may want to avail themselves of the 
civil RICO statute, a law that exists in 
part for that purpose. 

Again, the trouble would be we are 
carving out special treatment for 
HMOs. Having said that, I do not dis-
agree with the fundamental principle 
that is part of this process; it is public 
policymaking. We hope to balance the 
interests on both sides. I think that no-
tion makes sense. My concern is we are 
carving out the HMOs from this par-
ticular statute when we are not carv-
ing anyone else out from this par-
ticular statute. 

The PRESIDING OFFICER. The Sen-
ator from Ohio. 

Mr. DEWINE. Just to respond to my 
colleague—and I do appreciate his com-
ments about RICO—again it is a bal-
ancing question each Member is going 
to have to decide. 

Just to clarify things, I want to 
make it clear, the way this is drafted, 
we do not affect any pending issues, so 
those suits would not in any way be af-
fected. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina. 
Mr. EDWARDS. Mr. President, I 

yield my time? 
Mr. DEWINE. I wonder if I may in-

quire whether or not there was a unani-
mous consent as far as the vote tomor-
row morning at any time? 

The PRESIDING OFFICER. There 
was no consent. 

The Senator from Nevada. 
Mr. REID. Senator DASCHLE has indi-

cated we are going to come in at 9 
o’clock in the morning and start vot-
ing. The first vote will be 15 minutes, 
and if there are other votes stacked, 
which I am confident there will be, 
there will be 10-minute votes on what-
ever is debated tonight. There is 10 
minutes for the subsequent votes. 
There would be 4 minutes between each 
vote to debate. 

Mr. DEWINE. Would that include the 
first vote? 

Mr. REID. Yes. 
Mr. DEWINE. So we would have in 

the morning then 4 minutes evenly di-
vided prior to the first vote? 

Mr. REID. That is right. 

Mr. DEWINE. I yield the floor and 
thank my colleague from Nevada. 

Mr. EDWARDS. We yield the remain-
der of our time. 

The PRESIDING OFFICER. All time 
has been yielded back. Under the unan-
imous consent agreement, the Senator 
from Iowa, Mr. GRASSLEY, is recog-
nized. 

Mr. GRASSLEY. Mr. President, I 
yield myself such time as I might con-
sume. 

The PRESIDING OFFICER. Is the 
Senator sending an amendment to the 
desk? 

AMENDMENT NO. 845 
Mr. GRASSLEY. I send an amend-

ment to the desk and ask for its imme-
diate consideration. 

The legislative clerk read as follows: 
The Senator from Iowa [Mr. GRASSLEY] 

proposes an amendment numbered 845. 

Mr. GRASSLEY. I ask unanimous 
consent the reading of the amendment 
be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To strike provisions relating to 

customs user fees and Medicare payment 
delay) 
On page 179, strike lines 1 through 14. 

Mr. GRASSLEY. Mr. President, I 
think three times during the debate on 
this bill I have been trying to make the 
point that bringing this bill to the 
floor usurped the consideration of the 
Senate Finance Committee of two pro-
visions that are in the bill and another 
provision that ought to be in the bill 
that is not in the bill. My amendment 
today deals with striking sections 502 
and 503. It is another way of my saying, 
as I tried to in an amendment 2 days 
ago on this legislation, to the Finance 
Committee, that people writing this 
legislation ought to keep their hands 
off subject matter that comes within 
the jurisdiction of the Senate Finance 
Committee. If people are writing a 
piece of legislation that comes out of 
Health, Education, Labor, they ought 
to find sources of revenue out of pro-
grams within their own jurisdiction to 
fund bills that they think up, rather 
than robbing another committee. That 
is basically what has happened. 

I am opposed to both provisions on 
jurisdictional grounds because they are 
within the control of the Finance Com-
mittee, not the Health, Education, 
Labor, and Pensions Committee. But I 
also want to make it very clear it is 
not just jurisdictional, I also have con-
cerns about what it does to policy, 
dealing with customs on the one hand 
and Medicare on the other hand. I want 
to review each of these in turn. 

Section 502 of the bill extends the 
customs user fees from the year 2003 to 
2011. This generates $7 billion over 8 
years of the total revenue that it takes 
to fund this piece of legislation. 

When Congress authorized these cus-
toms user fees, the avowed purpose was 
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to underwrite the costs of customs 
commercial operations. But today in 
this bill, the fees are not being used for 
customs. They are being used to offset 
the cost of the Patients’ Bill of Rights 
to the tune of $7 billion. I think this is 
unacceptable and violates the comity 
that one committee ought to have to-
wards the other. 

It also is unacceptable because when 
you have constituents who pay cus-
toms user fees for the purpose of hav-
ing an efficient and effective operation 
of the Customs Service, so you can 
enter this country in an expeditious 
way, for those fees not to be used for 
what they were intended—for expedited 
entry to the country, to police illegal 
entry to the country, to police illegal 
drugs coming into the country, gen-
erally to make the customs agency’s 
personnel more efficient and better 
able to do their job so the United 
States can be a sovereign nation pro-
tecting its borders the way it should— 
if these fees are extended, and I want 
to emphasize the word ‘‘if,’’ they 
should be extended in a thoughtful 
way, not as some budget trick to make 
the costs of this bill fit within the con-
fines of the Federal budget. 

I am not the only one who thinks so. 
I have received numerous letters from 
companies, from associations that are 
very concerned about this—Liz Clai-
borne, Inc., the National Association of 
Foreign Trade Zones, the Joint Indus-
try Group, the National Retail Federa-
tion, the American Electronics Asso-
ciation, and also a memo from the U.S. 
Customs Service. They are all raising 
concerns because these are folks who 
pay this customs user fee, a fee that is 
meant to pay for bringing things into 
the country. They believe since the 
Customs Service is so outdated, so slow 
moving, not working in an expeditious 
way, this revenue ought to be used for 
the improvements in the customs oper-
ation that were anticipated when these 
fees were put in place. I ask unanimous 
consent these letters and memos be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

LIZ CLAIBORNE INC., 
North Bergen, NJ, June 20, 2001. 

Hon. CHARLES E. GRASSLEY, 
U.S. Senate, Hart Senate Office Building, 

Washington, DC. 
DEAR SENATOR GRASSLEY. We write in op-

position to a provision in the Patients’ Bill 
of Rights (S. 1052) that would extend the 
merchandise processing fee, or ‘‘mpf,’’ for 
eight additional years. This is a trade-re-
lated measure, a user fee levied against im-
porters like ourselves, that has no place in 
this legislation. We ask you to support ef-
forts to delete the provision entirely. 

First by way of background, the merchan-
dise processing fee is an ad valorem fee lev-
ied against each import transaction, or 
‘‘entry.’’ When it was passed 15 years ago, it 
was done so with the avowed purpose of un-
derwriting the costs of commercial oper-
ations at the US Customs Service. In fact, 

however, it has never been used for that pur-
pose. Instead, proceeds have been diverted to 
the general fund and act as a revenue source 
to balance the costs of other governmental 
programs. As of FY2001, the trade commu-
nity has paid nearly $7.2 billion for merchan-
dise processing, an amount far exceeding 
Customs’ commercial operations budget. 

In truth, the fee is really a tax on US im-
ports and, from the beginning, we have ob-
jected strongly. It has been illegal under 
GATT and then World Trade Organization 
(WTO) rules, although the federal govern-
ment has indulged in the fiction that it is a 
‘‘user fee.’’ Now, under the terms of S. 1052, 
all pretense has been dropped and it is being 
offered as an offset to the costs of the Pa-
tients’ Bill of Rights. 

The fee is indeed due for renewal by 2003 
and it is the trade communities’ intention to 
seek its termination. While, before, the na-
tion was experiencing a serious deficit, the 
reasons for its passage have since dis-
appeared. Now, it is simply a tax on Amer-
ican citizens who buy imported products, 
whose price is inflated by the mpf. It is un-
conscionable to continue to tax Americans 
in this manner and we intend to seek repeal 
in the appropriate committee jurisdiction. 

In the meantime, however, we ask that you 
assist us in removing the mpf funding from 
the Patients’ Bill of Rights. The merchan-
dise processing fee has no place in this de-
bate. The fee will not be viewed on the mer-
its in these proceedings, but is instead being 
used—cynically—as a ‘‘pay-for’’ a totally un-
related program. 

Sincerely, 
FRANK KELLY, 

Vice President, International Trade 
Compliance and Government Affairs. 

NATIONAL ASSOCIATION 
OF FOREIGN-TRADE ZONES, 
Washington, DC, June 15, 2001. 

Hon. CHARLES GRASSLEY, 
Hart Senate Office Building, 
Washington, DC. 

DEAR SENATOR GRASSLEY. The National As-
sociation of Foreign-Trade Zones (NAFTZ) 
has learned that S. 872, Sec. 602 the ‘‘Bipar-
tisan Patient Protection Act’’ provides for 
the extension of the Merchandise Processing 
Fee (MPF) through 2011. Congress estab-
lished the fee to offset the cost of the com-
mercial operations of the U.S. Customs Serv-
ice. Not only does the proposed legislation 
continue the practice of allocating the MPF 
to the general fund of the U.S. Treasury with 
no relationship to the purpose of the fee, it 
completely eliminates the relationship of 
the fee to the Customs Service. We have seri-
ous reservations as to whether this is per-
missible through the General Agreement on 
Tariffs and Trade, and the World Trade Orga-
nization. 

The NAFTZ is not opposed to the imposi-
tion of a fee for services rendered. We do be-
lieve, however, that any such fee must cor-
relate to a discernible cost associated with 
the service provided. We are concerned that 
at a time when Congress is struggling to find 
the necessary funding to cover the cost of 
the modernization of the Service, that funds 
already designated by Congress for that pur-
pose are being diverted. 

Since the purpose of the MPF, as estab-
lished by Congress, is to fund the commer-
cial operations of the U.S. Customs Service, 
we are strongly opposed to any extension of 
the MPF without designating the revenue to 
that intended purpose and we respectfully re-
quest that you drop the merchandise proc-
essing fee extension from S. 872. 

Thank you for your attention and consid-
eration of our views. If you have any ques-
tions, please feel free to contact me. 

Sincerely, 
RANDY P. CAMPBELL, 

Executive Director. 

JOINT INDUSTRY GROUP, 
June 20, 2001, Washington, DC. 

Hon. JOHN MCCAIN, 
U.S. Senate, Russell Senate Office Building, 

Washington, DC. 
DEAR SENATOR MCCAIN. The Joint Industry 

Group (JIG) expresses its opposition to a pro-
vision in the Bipartisan Patient Protection 
Act (S. 1052) that would automatically ex-
tend the U.S. Customs user fee from 2003 to 
2011 (Sec. 502). This 8-year extension would 
remove any near-term opportunity to debate 
whether the fee should be continued or 
whether an extension could be earmarked 
specifically for modernizing U.S. Customs 
operations. 

JIG is a coalition of more than 160 compa-
nies, trade associations, professionals and 
businesses actively involved in international 
trade. We both examine and reflect the con-
cerns of the business community relative to 
current and proposed international trade-re-
lated policies, actions, legislation, and regu-
lations. We undertake to improve policies 
and procedures through dialogue with gov-
ernment agencies and the Congress. The 
Joint Industry Group represents over $350 
billion in trade. 

JIG members account for millions of dol-
lars paid yearly in merchandise processing 
fees (MPF). Every year, Customs collects 
over $1 billion from companies importing 
goods into the United States. Additionally, 
companies are burdened by administrative 
costs associated with the fee, since Customs 
imposes complex reporting and accounting 
requirements on companies in the course of 
collecting fee payments. All this is occurring 
at a time when tariffs on products are declin-
ing and approaching zero. 

If the Customs Service is to continue col-
lecting this user fee it MUST directly fund 
improvements to Customs processing, spe-
cifically the Automated Commercial Envi-
ronment (ACE) and other U.S. Customs ini-
tiatives that are greatly needed to improve 
the trade process. Improving Customs’ abil-
ity to handle trade will become more critical 
as the amount of commerce entering the 
United States is expected to continue its 
double-digit rate of growth. While Section 
502 of S. 1052 does not earmark user fees for 
health care purposes, it does use the fee as de 
facto justification for the revenue neutrality 
of the bill. JIG is greatly concerned that this 
approach will prevent user fees from being 
applied to the commercial operations of the 
U.S. Customs Service for which they are in-
tended. 

Use of the fee to offset the revenue impact 
of S. 1052 could also increase potential for a 
WTO dispute. In the late 1980’s, a GATT 
panel found that the user fee was GATT-ille-
gal because it was being collected in 
amounts exceeding the cost of Customs proc-
essing. While the U.S. addressed that prob-
lem by placing certain caps on the fee, it was 
clear from the panel finding that linkage of 
the fee to the cost of Customs commercial 
operations is of seminal importance to the 
question of GATT legality. If our trading 
partners believe Customs user fees are being 
used to fund health-care related goals, an-
other GATT challenge is virtually certain to 
surface in the WTO. 

For the reasons cited above, JIG would 
have no choice but to support such a chal-
lenge. It is clear that the proposed action in 
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S. 1052 violates the WTO provisions to which 
the United States is a signatory. 

We therefore urge that the user fee ex-
tender be removed from S. 1052. We need the 
opportunity to debate the merits of this fee 
when it comes up for renewal in 2003. If you 
have any questions about our views on this 
issue or wish to discuss the matter further, 
please contact Alan Atkinson at (202) 466– 
5490. Thank you for your consideration. 

Sincerely, 
RONALD SCHOOF, 

Chairman, Joint Industry Group. 

NATIONAL RETAIL FEDERATION, 
LIBERTY PLACE, 

Washington, DC, June 25, 2001. 
Hon. CHUCK GRASSLEY, 
Ranking Member, U.S. Senate Committee on Fi-

nance, Dirksen Bldg., Washington, DC. 
DEAR SENATOR GRASSLEY. The National 

Retail Federation (NRF) was surprised to 
learn that section 502 of the Bipartisan Pa-
tient Protection Act (S. 1052) contains an 
eight-year extension of the Customs Mer-
chandise Processing Fee (MPF). The MPF is 
an administrative fee leveled on imports into 
the United States, through which U.S. retail-
ers and other importers pay hundreds of mil-
lions of dollars every year. 

NRF and the U.S. retail industry object 
most strongly to inclusion of this provision 
and, for the following reasons, we urge that 
the provision is stricken from the bill. 

The Senate Finance Committee, which has 
jurisdiction over the MPF and other customs 
issues, was not consulted about this provi-
sion in S. 1052 and, has had no opportunity to 
consider the merits of extending the fee as 
currently structured. 

The MPF was created to offset the admin-
istrative costs of the U.S. Customs Services’ 
commercial operations, and any attempt to 
use it for other purposes, as this bill would 
do, is against the rules of the World Trade 
Organization. 

The Finance and Ways and Means Commit-
tees have been working for some time with 
Customs and the importing community on 
renewing the MPF in a way that would en-
sure it be used for its proper and intended 
function—for commercial operations, includ-
ing customs modernization funding. 

It is unacceptable that extension of the 
MPF has been slipped into a health bill with-
out the approval of the Committee of juris-
diction or the knowledge of those in the pri-
vate sector that will be most directly af-
fected as a result. At the same time, we are 
struggling to provide Customs Service with 
sufficient funds for a new computer system 
to allow Customs to modernize its operations 
and protect our nation’s borders. If this pro-
vision in S. 1052 is allowed to stay, it will be 
impossible for the Senate Finance Com-
mittee to restructure the MPF program in 
the way it was intended—to finance the costs 
of Customs’ operations. Accordingly, we ask 
for your help in insisting on the removal of 
this provision when S. 1052 comes to the full 
Senate for consideration. 

The National Retail Federation (NRF) is 
the world’s largest retail trade association 
with membership that comprises all retail 
formats and channels of distribution includ-
ing department, specialty, discount, catalog, 
Internet and independent stores. NRF mem-
bers represent an industry that encompasses 
more than 1.4 million U.S. retail establish-
ments, employs more than 20 million peo-
ple—about 1 in 5 American workers—and reg-
istered 2000 sales of $3.1 trillion. NRF’s inter-
national members operate stores in more 
than 50 nations. In its role as the retail in-

dustry’s umbrella group, NRF also rep-
resents 32 national and 50 state associations 
in the U.S. as well as 36 international asso-
ciations representing retailers abroad. 

Sincerely, 
STEVE PFISTER, 

Senior Vice President, Government Relations. 

AEA, 
Washington, DC, June 25, 2001. 

Hon. CHUCK GRASSLEY, 
Hart Senate Office Building, 
Washington, DC. 

DEAR SENATOR GRASSLEY. AeA, the na-
tion’s largest high-tech trade association, is 
opposed to the provision (section 502) in the 
Bipartisan Patient Protection Act (S. 1052) 
that would extend the application of the U.S. 
Customs user fee from September 30, 2003, to 
September 30, 2011. 

The U.S. importing community currently 
has full expectation that this import tax will 
expire as scheduled in 2003. As the leading 
U.S. importing sector, the U.S. high-tech 
sector would be particularly impacted by 
such a tax increase. Our member companies 
already pay tens of millions of dollars annu-
ally in customs user fees. In addition, there 
are additional administrative costs associ-
ated with the fee, since customs authorities 
impose complex reporting and accounting re-
quirements on importers in the course of col-
lecting the user fee payments. An unex-
pected, eight-year extension of the user fee, 
with its associated administrative costs, 
would be an unwelcome and unnecessary ad-
ditional cost burden on our industry. 

While section 502 of S. 1052 does not ear-
mark user fees for health care purposes, it 
does use the fee as de facto justification for 
the revenue neutrality of the bill. We believe 
this provision introduces the potential that 
the U.S. Customs user fee will again be found 
contrary to U.S. international obligations 
under the WTO. In the late 1980’s, a GATT 
panel found that the user fee was GATT-ille-
gal because it was being collected in 
amounts exceeding the cost of customs serv-
ices rendered. While the United States ad-
dressed that problem by placing certain caps 
on the fee, it was clear from the panel find-
ing that linkage of the fee to the cost of cus-
toms commercial operations is of seminal 
importance to the question of GATT legal-
ity. If our trading partners believe customs 
user fees are being used to achieve health- 
care related goals, another GATT challenge 
could well surface in the WTO. 

For the reasons stated, AeA urges you to 
remove the customs user fee extender from 
S. 1052. This Patient Protection Act is an in-
appropriate forum for any consideration of 
extending the custom user fee. If you have 
any questions about our views on this issue 
or wish to discuss the matter further, please 
contact me at 202–682–4423. 

Sincerely, 
TIM BENNETT, 

AeA Senior Vice President International. 

[From the Executive Office of the President, 
Office of Management and Budget, June 21, 
2001] 

STATEMENT OF ADMINISTRATION POLICY 
(THIS STATEMENT HAS BEEN COORDINATED BY 

OMB WITH THE CONCERNED AGENCIES.) 
S. 1052—Bipartisan Patient Protection Act. 

(Sens. MCCAIN (R) AZ, KENNEDY (D) MA, ED-
WARDS (D) NC) The President strongly sup-
ports passage of a patients’ bill of rights this 
year and has been working with members of 
both parties since the first week of the Ad-
ministration to forge a compromise. Con-
gress has been divided on this issue for far 

too long at the expense of patients and their 
families. The President strongly urges Con-
gress to pass a strong patients’ bill of rights 
this year that provides meaningful protec-
tions for patients, not a windfall for trial 
lawyers or a threat to Americans’ ability to 
obtain and afford quality health care. On 
February 7, 2001, the President transmitted 
to Congress his principles for a bipartisan 
patients’ bill of rights and urged Congress to 
move quickly on this important issue. 

The President’s principles called for pas-
sage of a patients’ bill of rights that ensures 
all Americans enjoy strong patient protec-
tions, including: access to emergency room 
and specialty care; direct access to obstetri-
cians, gynecologists, and pediatricians; ac-
cess to needed prescription drugs and ap-
proved clinical trials; access to health plan 
information; a prohibition of ‘‘gag clauses’’; 
consumer choice provisions; and continuity 
of care protections. The President also rec-
ognizes, however, that many States have 
passed strong patient protection laws al-
ready, some of which have been in force for 
over a decade. To the extent possible, a Fed-
eral patients’ bill of rights should give def-
erence to these effective State laws. 

The President’s principles emphasized the 
importance of providing patients who have 
been denied medical care with the right to a 
fair, prompt, and independent medical re-
view, which will ensure that disputes are re-
solved quickly and inexpensively and that 
patients receive the quality care they de-
serve. 

The President stated that only after this 
independent review decision is rendered 
should we resort to the costlier, time-con-
suming remedy of litigation in Federal 
courts to ensure that health plans are held 
liable for wrongful decisions. 

The President’s principles also reminded 
Congress of the necessity of avoiding unnec-
essary and frivolous lawsuits, which will 
only serve to drive up costs and leave more 
individuals without insurance coverage. S. 
1052 will significantly increase health insur-
ance premiums and the number of uninsured. 
According to the Congressional Budget Of-
fice, health insurance premiums under S. 
1052 as originally drafted would increase by 
over 4 percent. If the effects of litigation risk 
on the practice of medicine and of the re-
duced ability of health plans to negotiate 
lower rates were included, CBO’s estimated 
cost impact could be much higher, by 4–5 
percent or more. This is in addition to the 
estimated 10–12 percent premium increases 
employers are already facing in 2001. Fur-
ther, leading economists have predicted that 
employers drop coverage for appropriately 
500,000 individuals when health care pre-
miums increase by 1 percent. According to 
these estimates, S. 1052 could cause at least 
4–6 million Americans to lose health cov-
erage provided by their employers. 

The President is encouraged by efforts in 
the Senate, like those of Senators FRIST, 
BREAUX, and JEFFORDS, to develop a common 
sense compromise that forges a middle 
ground on this issue and meets the Presi-
dent’s principles. 

While the President strongly supports a 
comprehensive and enforceable patients’ bill 
of rights and has been working with mem-
bers of both parties to enact legislation this 
year, he believes that S. 1052 would encour-
age costly and unnecessary litigation that 
would seriously jeopardize the ability of 
many Americans to afford health care cov-
erage. 

The President objects to the liability pro-
visions of S. 1052. The President will veto the 
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bill unless significant changes are made to 
address his major concerns. In particular, 
the serious flaws in S. 1052 include: 

—S. 1052 circumvents the independent med-
ical review process in favor of litigation. The 
President believes that patients should be 
given care first—litigation should be the last 
resort. Patients should exhaust the medical 
review process first, allowing doctors, not 
trial lawyers, to make decisions about med-
ical care. 

—S. 1052 jeopardizes health care coverage 
for workers and their families by failing to 
avoid costly litigation. S. 1052 overturns 
more than 25 years of Federal law that pro-
vides uniformity and certainty for employers 
who voluntarily offer health care benefits for 
millions of Americans across the country. 
The liability provisions of S. 1052 would, for 
the first time, expose employers and unions 
to at least 50 different, inconsistent State- 
law standards. The result will inevitably be 
that employers and unions will be forced to 
pay for different benefits from State to 
State, even within a particular State, based 
on varying precedents set in State courts 
and leading to inconsistent standards of care 
for patients. Further, S. 1052 imposes no lim-
itations on State court damages, and it is 
not clear whether existing State-law caps 
would apply to the broad, new causes of ac-
tion in State courts that S. 1052 creates. 

S. 1052 also would allow causes of action in 
Federal court for a violation of any duty 
under the plan, creating open-ended and un-
predictable lawsuits against employers for 
administrative errors. These new federal 
claims do not have any limitations on the 
amount of noneconomic damages, creating 
virtually unrestrained damage awards that 
are limited only by an excessive $5 million 
cap on punitive damages. 

Moreover, S. 1052 would subject employers 
and unions to frequent litigation in State 
and Federal court under a vague ‘‘direct par-
ticipation’’ standard, which would require 
employers and unions to defend themselves 
in court in virtually every case against alle-
gations that they ‘‘directly participated’’ in 
a denial of benefits decision. Because such 
determinations are inherently fact-specific, 
any such allegation will force a costly and 
time-consuming court process and result in 
varying State interpretations of ‘‘direct par-
ticipation,’’ forcing employers to adhere to 
different standards in every State. 

—S. 1052 fails to provide a fair and com-
prehensive remedy to all patients. The Presi-
dent believes the new Federal law should es-
tablish a comprehensive set of rights and 
remedies for patients. S. 1052 instead encour-
ages costly litigation by providing no effec-
tive limitations on frivolous class action 
suits and allows trial lawyers to go on fish-
ing expeditions to seek remedies under other 
Federal statutes. 

—S. 1052 subjects physicians and all health 
care professionals to greater liability risk. S. 
1052 would expand liability for physicians 
and all health care professionals in State 
courts well beyond traditional medical mal-
practice by permitting new, undefined causes 
of action in State courts for denials of med-
ical benefits. This expanded litigation 
against physicians and all health profes-
sionals will create an opportunity to cir-
cumvent State medical malpractice caps 
that may not apply to these new causes of 
action. 

—Extraneous User Fee Provision. The Ad-
ministration objects to inclusion in S. 1052 
to an extraneous revenue-raising provision 
(section 502), which extends for multiple 
years Customs charges on transportation, 

passengers, and merchandise arriving in the 
country. 

PAY-AS-YOU-GO SCORING 
S. 1052 would affect direct spending; there-

fore, it is subject to the pay-as-you-go re-
quirement of the Omnibus Budget Reconcili-
ation Act of 1990. OMB’s preliminary scoring 
estimate of the bill is under development. 

U.S. CUSTOMS SERVICE, 
Washington, DC, June 20, 2001. 

Memorandum for James F. Sloan, Acting 
Under Secretary (Enforcement). 

From: Acting Commissioner 
Subject: Pay-go Offset for the Patient Bill of 

Rights 
Congress will soon consider passage of the 

Patient Bill of Rights. The Customs Service 
offers no opinion of the legislation. However, 
we have concerns with the bill’s potential 
impact on future Customs appropriations. 
Section 502 of the bill would extend our col-
lection of COBRA fees from 2003 to 2011, but 
would use the revenue to offset the cost of 
implementing this new legislation. Although 
we support extending the collection of 
COBRA fees, any scoring of the COBRA ex-
tension which would limit, in any way, the 
ability to fund or offset Customs activities 
would likely cause a critical funding short-
fall for the Customs Service. 

Section 502 of the bill states: Section 
13031(j)(3) of the Consolidated Omnibus Budg-
et Reconciliation Act of 1985 (19 U.S.C. 
58c(j)(3)) is amended by striking ‘‘2003 and in-
serting 2011, except that the fees may not be 
charged under paragraphs (9) and (10) of such 
subsection after March 31, 2006’’. 

The COBRA fees collected by Customs are 
used both to reimburse Customs appropria-
tion for certain costs, such as overtime com-
pensation, and to offset a portion of the Cus-
toms Service Salaries and Expenses Appro-
priation (S&E). As an example, our FY 2001 
collections will offset approximately $1 bil-
lion or almost 50 percent of Customs appro-
priation this year. Authorizing a COBRA ex-
tension to offset costs for something other 
than the Customs Service could negatively 
impact our available funding. Additionally, 
the Merchandise Processing Fee authorized 
in the COBRA is a fee that is paid by import-
ers for the processing of merchandise by the 
Customs Service. Directing the funds col-
lected from this fee for something other than 
Customs operations could pose GATT inter-
pretation issues. 

While Customs supports the extension of 
the COBRA fees, we also acknowledge that 
changes are warranted with the manner in 
which we collect those fees. We intend to re-
view this issue in the near term. 

Mr. GRASSLEY. I want to speak spe-
cifically to what one company wrote: 

The merchandise processing fee has no 
place in this debate. The fee will not be 
viewed on the merits in this proceeding, but 
is instead being used—cynically—as a ‘‘pay- 
for’’ for a totally unrelated program. 

Obviously, the totally unrelated pro-
gram is the Patients’ Bill of Rights 
that is before us. 

Our experience today—in other 
words, how we handle this issue of cus-
toms user fees today—will only hurt us 
in our deliberation of what ought to be 
done to expedite and make more effi-
cient entry into our country. It is 
going to hurt us when that policy de-
bate comes up sometime down the 
road—weeks, months, but sometime. 

Customs modernization is a very im-
portant priority. 

My point is that there are important 
Customs modernization issues that 
should no longer be ignored. Let’s not 
have a rush to pay for this Patients’ 
Bill of Rights today and blind us to-
wards the real public policy questions 
we have on the Customs Service and 
their problems tomorrow. 

Are you concerned about drugs at our 
borders? Are you concerned about ille-
gal transshipment of textiles, import 
restrictions on steel and lumber, and 
backup of trucks at our borders? If you 
vote for extending fees, there will be no 
committee consideration if Customs is 
using the fees for these or other Con-
gressional priorities. 

I would like to tell you that extend-
ing these fees will definitely have an 
impact on what we are able to do or 
not to do about modernization of the 
Customs agency and its operations 
around the borders of our country, 
even in the interior of the country 
where we have Customs operations. 

I would like to read what the acting 
Customs Commissioner had to say 
about this. He wrote on June 20, this 
year: 

Any scoring which would limit in any way 
the ability to fund or offset Customs activi-
ties would likely cause— 

And it is highlighted— 
a critical funding shortfall for the Customs 
Service. 

Experience a critical funding short-
fall when you want to get in and out of 
Chicago with some Customs operations 
and people are complaining because it 
takes so long to get it done because of 
a shortage of personnel and not having 
the technical equipment that ought to 
be there to help efficient operation. 
Then you know that maybe you made 
the wrong decision when you took $7 
billion out of Customs to do this. 

Also, I have a statement, which was 
submitted for the RECORD, from the 
President himself, dated June 2001, 
clearly opposing section 502 of the bill. 

I would like to raise one other issue, 
and that is it is not at all clear that 
using Customs user fees to offset rev-
enue is consistent with the World 
Trade Organization rules. 

Think about that. We are making a 
decision to take $7 billion out of Cus-
toms user fees under the jurisdiction of 
the Senate Finance Committee, and we 
may be doing this in a way that does 
not meet our obligation under the 
World Trade Organization. Under that 
organization, Customs fees are to be 
used as payments for Customs services, 
not as a source of general revenue to 
the Federal Government. 

In a sense, as we would say to our 
constituents back home, you pay a gas 
tax, and we use the gas tax for trans-
portation, to build highways. When 
people pay Customs fees, they pay 
those Customs fees for facilitating 
entry of product into the country and 
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the policing of that entry of product 
into the country. A fee levied for a cer-
tain purpose ought to be used for that 
purpose or it might violate the WTO 
because it should not be a source of 
general revenue any more than taking 
money from the gas tax and putting it 
into the general fund of the United 
States. 

Here is what the Customs Service 
writes on this issue. 

The merchandise processing fee is a fee 
that is paid by importers for the processing 
of merchandise by the Customs Service. Di-
recting the funds collected from the fee for 
something other than Customs’ operations 
could pose GATT interpretation issues. 

While it is not clear that a WTO case 
would arise or that a challenge would 
be successful, it seems to me that this 
is a warning bell that should certainly 
be heard. 

No Senator should vote against this 
motion to strike unless they are pre-
pared to face the possibility of a WTO 
challenge and take responsibility ac-
cordingly. 

We should strike this provision from 
the bill. Before blindly supporting sec-
tion 502, we should have time to con-
sider its broader implications. 

I urge my colleagues to support this 
amendment to strike. 

Turning to the other provision of 
their bill that my amendment strikes, 
section 503, that would delay payments 
to Medicare contractors by one day 
thereby shifting $235 million in Medi-
care part B spending from fiscal year 
2002 to fiscal year 2003 is simply a budg-
et gimmick. 

I am troubled by this provision be-
cause it comes within the jurisdiction 
of the Senate Finance Committee and 
also because we are trying to work to 
make Medicare a better program, not 
do things to harm it. 

First, I point out to my colleagues 
that, again, the Finance Committee 
has jurisdiction, not the Committee on 
Health, Education, Labor and Pen-
sions. It is the Finance Committee that 
authorizes and overseas the Medicare 
Program and the Federal agency that 
runs it, now known as the Center for 
Medicare Services. 

It is the Finance Committee and not 
the Health, Education, Labor, and Pen-
sions Committee that is in the best po-
sition to know how changes in the 
Medicare Program, such as this one- 
day payment delay in section 503 of 
this bill that will affect our senior citi-
zens, will affect our health care pro-
viders and will affect the integrity of 
the Medicare trust fund. 

With all due respect, when it comes 
to Medicare and Medicaid and other 
Federal entitlement programs, it 
seems terribly ridiculous to ignore the 
committee that has the very expertise 
in these programs, meaning the Senate 
Finance Committee. 

The second reason that I am pro-
posing to strike the Medicare payment 

delay in section 503 of the bill is that 
the delay itself, which may not seem 
serious to some, could actually have 
consequences for Medicare contractors 
and providers. 

Delaying payments by one day and 
moving them into the next fiscal year 
just to finance this bill is fuzzy math, 
to say the least. But it unfairly sub-
jects the already fragile Medicare Pro-
gram and its health care contractors to 
accounting disruptions and to adminis-
trative uncertainties. 

Medicare providers already have it 
hard enough just dealing with the 
Medicare Program in the first place. 
They are overwhelmed by paperwork, 
confused by conflicting regulations, 
and frequently left hearing that ‘‘the 
check is in the mail.’’ 

Can you imagine the Federal Govern-
ment saying ‘‘the check is in the mail’’ 
when it comes to timely payments of 
their reimbursements? 

Subjecting those providers to any ad-
ditional delay, even if just for a short 
period of time, is simply unfair. We 
need to make it easier for providers to 
do business with Medicare. 

Think about it. No one wants to do 
business with late payers, and health 
care providers are no exception. 

Think about it for a minute. No one 
wants to do business with late payers, 
and health care providers are no excep-
tion. We should not be giving Medicare 
an additional opportunity to delay for 
one minute—let alone a longer period 
of time—their obligations to promptly 
pay providers. 

For the last 3 months, Senator BAU-
CUS and I have been working hard to 
develop a Medicare reform proposal 
that strengthens and improves the pro-
gram by adding prescription drug cov-
erage and making the entire benefit 
package more modern. 

Part of this bipartisan effort also in-
cludes an initiative to make Medicare 
more responsive and accountable to 
both seniors and providers. We want to 
send a message to providers that they 
will be treated fairly and profes-
sionally by Medicare. 

Unfortunately, the delay provision in 
section 503 does exactly the opposite. It 
sends an entirely wrong message and 
undercuts our bipartisan effort to 
make Medicare a better business part-
ner for today’s providers. 

For these reasons, I cannot support 
the inclusion of section 503 in this bill. 
Neither 502 nor 503 belong in this bill. 
They are both outside the jurisdiction 
of the Health, Education, Labor Com-
mittee and a long way away from the 
subject of this debate, which is pa-
tients’ rights. Both sections should be 
stricken from this bill entirely. 

Consequently, I urge my colleagues 
to support my amendment. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Who yields time in opposition? 
The Senator from Massachusetts. 

Mr. KENNEDY. Mr. President, I will 
take just a few moments of the Sen-
ate’s time. 

The fact is, this provision, as stated 
on page 179, does not even go into ef-
fect until the year 2003. There is plenty 
of time for the Finance Committee to 
work it out if this isn’t a satisfactory 
way of dealing with this issue. It is ba-
sically a bookkeeping issue. There is a 
judgment that is made by CBO that the 
value of a wage package is ‘‘X,’’ and if 
you are going to guarantee additional 
kinds of benefits in terms of health 
care, then the wages are going to go 
down, which is going to mean less 
money in terms of Social Security. 

This is actually a balance from the 
Budget Committee’s point of view to 
make sure that the bookkeeping will 
be balanced. 

Tomorrow, we will hear from the 
chairman of the Budget Committee 
who will describe this and, at the ap-
propriate time, make the point of 
order. 

I point out, though, it is my under-
standing that this has no impact or ef-
fect on the Customs Service. They will 
still receive the money. If they want to 
go through with their modernization, 
they will still be able to do that. But it 
basically ensures that this is going to 
conform to the budget consideration. 
That is the reason that this was put in 
there. There will be sufficient time for 
the Finance Committee to make any 
other kinds of adjustments and 
changes. 

To make it very clear, the resources 
that are collected in this are not to pay 
for the bill. It is basically a book-
keeping offset to what will be antici-
pated to be the shortfall in terms of 
the payments under the CBO estimate 
of the wage package because of the en-
hanced value, which I think ought to 
be encouraging for workers of their 
health benefits. So we will hear more 
from the Budget Committee tomorrow. 
At that time, the chairman of the 
Budget Committee will make a further 
comment, speaking for the Budget 
Committee. They are in support of our 
position. 

Mr. GREGG. Is the Senator yielding 
back his time? 

Mr. KENNEDY. I am glad to yield 
back the time. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts yields back 
the remaining time on the Grassley 
amendment. 

Mr. GRASSLEY. Mr. President, I ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. GREGG. I ask unanimous con-

sent that this amendment and all 
amendments that have the yeas and 
nays ordered tonight be stacked for a 
vote tomorrow morning, with the ap-
propriate time of 2 minutes to each 
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side, or whatever is agreed to, before 
each amendment is voted on. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. GREGG. Mr. President, at this 

time I would like to outline the re-
mainder of the evening, if acceptable 
to the parties, relative to our side, 
which would be that Senator SANTORUM 
would go next with his amendment. He 
would have 10 minutes; the Senator 
from California, Mrs. BOXER, would 
have 10 minutes. Then we would go to 
Senator NICKLES. He would have 10 
minutes; and 10 minutes to whoever is 
in opposition. Senator BROWNBACK 
would come next. He would have an 
hour divided, as is traditional. And 
Senator ENSIGN would then follow with 
two amendments, the physician pro 
bono amendment and the genetic dis-
crimination testing amendment. 

I believe the Democratic membership 
has all these amendments. I would 
hope we could also agree there would 
be no second degrees. 

Mr. KENNEDY. The Ensign amend-
ment we have just received. I have no 
objection to the earlier request. I am 
sure we will agree with this, but we 
would like for that, as far as it being 
locked in in terms of no second-degree 
amendments, just to have an oppor-
tunity to—— 

Mr. GREGG. I would reserve my re-
quest on the second degrees relative to 
the Ensign amendments but ask unani-
mous consent that the unanimous con-
sent agreement include that there be 
no second degrees on DeWine, Grassley, 
Nickles, Santorum, or Brownback. 

The PRESIDING OFFICER. Is there 
objection? 

The Chair hears none, and it is so or-
dered. 

The Senator from Pennsylvania is 
recognized. 

AMENDMENT NO. 814 
Mr. SANTORUM. Mr. President, I 

have amendment No. 814 at the desk 
and ask for its immediate consider-
ation. 

The PRESIDING OFFICER. The 
clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Pennsylvania [Mr. 
SANTORUM], for himself, Mr. SMITH of New 
Hampshire, and Mr. DEWINE, proposes an 
amendment numbered 814. 

Mr. SANTORUM. I ask unanimous 
consent reading of the amendment be 
dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To protect infants who are born 

alive) 
On page 179, after line 14, add the fol-

lowing: 
SEC. ll. DEFINITION OF BORN-ALIVE INFANT. 

(a) IN GENERAL.—Chapter 1 of title 1, 
United States Code, is amended by adding at 
the end the following: 

‘‘§ 8. ‘Person’, ‘human being’, ‘child’, and ‘indi-
vidual’ as including born-alive infant 
‘‘(a) In determining the meaning of any 

Act of Congress, or of any ruling, regulation, 
or interpretation of the various administra-
tive bureaus and agencies of the United 
States, the words ‘person’, ‘human being’, 
‘child’, and ‘individual’, shall include every 
infant member of the species homo sapiens 
who is born alive at any stage of develop-
ment. 

‘‘(b) As used in this section, the term ‘born 
alive’, with respect to a member of the spe-
cies homo sapiens, means the complete ex-
pulsion or extraction from his or her mother 
of that member, at any stage of develop-
ment, who after such expulsion or extraction 
breathes or has a beating heart, pulsation of 
the umbilical cord, or definite movement of 
voluntary muscles, regardless of whether the 
umbilical cord has been cut, and regardless 
of whether the expulsion or extraction oc-
curs as a result of natural or induced labor, 
caesarean section, or induced abortion. 

‘‘(c) Nothing in this section shall be con-
strued to affirm, deny, expand, or contract 
any legal status or legal right applicable to 
any member of the species homo sapiens at 
any point prior to being born alive as defined 
in this section.’’. 

(b) CLERICAL AMENDMENT.—The table of 
sections at the beginning of chapter 1 of title 
1, United States Code, is amended by adding 
at the end the following new item: 
‘‘8. ‘Person’, ‘human being’, ‘child’, and ‘indi-

vidual’ as including born-alive 
infant.’’. 

The PRESIDING OFFICER. Under 
the unanimous consent agreement, the 
Senator from Pennsylvania is recog-
nized for 10 minutes. 

Mr. SANTORUM. Mr. President, this 
is an amendment that I think really 
goes to the heart of this bill: Patient 
protection. This bill is purported to 
deal with trying to take care of pa-
tients. What this amendment does is 
make sure that every living human 
being is protected by this act as well as 
all other acts of Congress. 

This is a very simple amendment 
that says—I am quoting from the 
amendment— 

In determining the meaning of any Act of 
Congress, or of any ruling, regulation, or in-
terpretation of the various administrative 
bureaus and agencies of the United States, 
the words ‘‘person’’, ‘‘human being’’, 
‘‘child’’, and ‘‘individual’’, shall include 
every infant member of the species homo 
sapiens who is born alive at any stage of de-
velopment. 

That is a rather simple amendment. 
Obviously, I think it is an amendment 
that should be broadly accepted. 

The reason I offer this amendment is 
really twofold. No. 1 is the concern 
about how certain little children—lit-
tle infants—are treated, particularly 
those who are born alive after an abor-
tion, an abortion that was not success-
ful in the sense that the child was not 
killed before the child was delivered 
outside of the mother’s womb. 

So what we want to do is make sure 
those children in particular, as well as 
others, are treated with the same dig-
nity and are covered by the same laws 
as all other people in America. 

There are, unfortunately, many dis-
turbing examples of how these little 
children are not treated the same and 
not given the proper care and, frankly, 
the proper respect that is required 
under the laws that we have passed in 
this Congress. 

I am going to use a couple of exam-
ples that were given by nurses in con-
gressional testimony. 

Last year, we had testimony from Al-
lison Baker, who is a registered nurse, 
who witnessed three induced abortion 
survivor incidents. For one of them, 
she says: 

I happened to walk into a ‘‘soiled utility 
room’’ and saw, lying on the metal counter, 
a fetus, naked, exposed and breathing, mov-
ing its arms and legs. The fetus was visibly 
alive, and was gasping for breath. I left to 
find the nurse who was caring for the patient 
and this fetus. When I asked her about the 
fetus, she said that she was so busy with the 
mother that she didn’t have time to wrap 
and place the [baby] in the warmer, and she 
asked if I would do that for her. Later I 
found out that the fetus was 22 weeks old, 
and had undergone a therapeutic abortion 
because it had been diagnosed with Down’s 
Syndrome. I did wrap the fetus and place 
him in a warmer and for 21⁄2 hours he main-
tained a heartbeat, and then finally expired. 

The second incident involved a 20- 
week-old fetus with spina bifida who 
lived for an hour and 40 minutes until 
she died. 

She continued: 
The third case occurred when a nurse with 

whom I was working was taking care of a 
mother waiting to deliver her 16 week 
Down’s Syndrome fetus. Again, I walked into 
the soiled utility room and the fetus was 
fully exposed, lying on the baby scale. I went 
to find the nurse who was caring for this 
mother and fetus, and she asked if I could 
help her by measuring and weighing the 
fetus for the charting and death certificate. 
When I went back into the soiled utility 
room, the fetus was moving its arms and 
legs. I then listened for a heartbeat, and 
found that the fetus still was alive. I 
wrapped the fetus and in 45 minutes the fetus 
finally expired. 

We have other stories, disturbing sto-
ries of cases where children were born 
alive and basically discarded as trash 
in soiled utility closets or laying on ta-
bles fully exposed at a very tender age. 

This is a story from Jill Stanek, an-
other registered nurse: 

One night, a nursing co-worker was taking 
an aborted Down’s Syndrome baby who was 
born alive to our Soiled Utility Room be-
cause his parents did not want to hold him, 
and she did not have time to hold him. I 
couldn’t bear the thought of this suffering 
child lying alone in a Soiled Utility Room, 
so I cradled and rocked him for the 45 min-
utes that he lived. He was 21 to 22 weeks old, 
weighed about 1⁄2 pound, and was about 10 
inches long. He was too weak to move and 
very much expending any energy he had to 
breathe. 

This is the current problem, and this 
is the reason we are introducing this 
legislation. Frankly, I have concerns 
that this may be even more of a prob-
lem in the future based on court deci-
sions. The court decision I refer to is 
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the recent decision by the U.S. Su-
preme Court in the Nebraska partial- 
birth case. In that case, in a concurring 
opinion, two Justices said two things: 
One, Justice Stevens with Justice 
Ginsburg concurring, and the other, 
Justice Ginsburg with Justice Stevens 
concurring. I am going to quote two 
things that should send a chill down 
the spines of people here when it comes 
to what the future could have in store 
for us if we do not pass legislation such 
as this. 

This is what Justice Stevens said in 
this decision: 

The holding [of Roe]—that the word ‘‘lib-
erty’’ in the 14th Amendment includes a 
woman’s right to make this difficult and ex-
tremely personal decision—makes it impos-
sible for me to understand how a State has 
any legitimate interest in requiring a doctor 
to follow any procedure other than the one 
he or she reasonably believes will best pro-
tect the woman in her exercise of this con-
stitutional liberty. 

For the notion that either of these two 
equally gruesome [abortion] procedures per-
formed at this late stage of gestation is more 
akin to infanticide than the other, or that 
the State furthers any legitimate interest by 
banning one or not the other, is simply irra-
tional. 

What that says very clearly is, ac-
cording to these two Justices, that any 
procedure that the doctor determines 
is in the best ‘‘health interest of the 
mother’’ can be used without question. 
So if the doctor believes the best way 
to safely perform this abortion is to de-
liver a live baby and then subsequently 
kill it because it is the safest way for 
the mother’s health to have that done, 
under this rationale, under this rea-
soning, that would be legitimate. I 
think we have to make it very clear 
that that is not legitimate; that after 
delivering a baby, once the baby is out-
side the mother, it is no longer legiti-
mate to consider that child just a piece 
of property to be disposed of, or mas-
sive cells to be disposed of when it is a 
living, breathing individual. 

Justice Ginsburg’s opinion says the 
following: 

Such an obstacle [to abortion] exists if the 
State stops a woman from choosing the pro-
cedure her doctor ‘‘reasonably believes will 
protect the woman in [the] exercise of [her] 
constitutional liberty.’’ 

Again, it is an open door to whatever 
procedure the doctor wants to use, irre-
spective of the baby, which again 
leaves the door open certainly for the 
doctor to say that he or she reasonably 
believes that the mother’s health will 
be served if the baby is delivered and 
then killed because that is the safest 
way. This was not the majority opin-
ion, thankfully, of the Court, but it 
does show that there is a possibility, at 
least, out there for this kind of ruling 
within our court systems at the high-
est level, much less what some district 
or appellate court might do. 

I think it is important for us to 
clearly draw the line, if that is called 
drawing the line, that once a child is 

born, it is no longer a health threat to 
the mother, and that we have a legiti-
mate interest in protecting this child 
from being killed at that point or, shall 
we say, treat that child within the con-
text of the law as we would treat any 
other child or any other person in 
America. 

With that, I reserve the remainder of 
my time. 

The PRESIDING OFFICER. Who 
yields time in opposition? 

The Senator from California. 
Mrs. BOXER. Mr. President, my col-

league, in his discussion of this amend-
ment, does attack the landmark case of 
Roe v. Wade which simply said, in the 
1970s—and women have had the right 
since then—that in the early stages of 
a pregnancy, the government should 
play no role in the very personal, pri-
vate, moral decision that a woman and 
her family and her doctor and her God 
would make without the interference 
of government. But his amendment 
certainly does not attack Roe in any 
way. 

His amendment makes it very clear 
that nothing in this amendment gives 
any rights that are not yet afforded to 
a fetus. Therefore, I, as being a pro- 
choice Senator on this side, rep-
resenting my colleagues here, have no 
problem whatsoever with this amend-
ment. I feel good about that. I feel good 
that we can, in fact, vote for this to-
gether. It is very rare that we can. 

Simply put, this amendment says it 
all in its purpose: ‘‘To protect infants 
who are born alive.’’ Of course, of 
course. My colleague goes on to say 
that simple statement, which is very 
important, is in fact, he said, the heart 
of this bill. I think the heart of this 
bill is even more than that. The heart 
of this bill is, yes, protecting infants; it 
is also protecting children, protecting 
teenagers, protecting people as they 
get older, until they are very old and 
very frail and are fighting for their life. 

So this bill really should protect us 
all at every stage of our life, from the 
earliest days until the final days. I 
hope that my colleague will join with 
us in supporting this Patients’ Bill of 
Rights because it does, in fact, protect 
all of us. And it will, in fact, give all of 
us at any stage, at any age, the quality 
health care that we need. 

I can tell my friend, and I think I 
have mentioned it to him before and on 
the floor before, that I gave birth to 
two premature babies, one quite pre-
mature. And I can say right here and 
now that I will never, ever forget the 
experience of those doctors. This was a 
long time ago, I say to my friend; this 
was way back. Now my kids are taking 
care of me. And the doctor came in and 
grabbed my firstborn son and, before 
they could even take a cloth to clean 
him, ran him into the incubator where 
he had to stay for 1 month. Had I not 
had that kind of dedication from a pe-
diatrician, that kind of concern, a hos-

pital that knew at that time we didn’t 
have the money to pay the $1,000 a day 
that it costs—now it is way more than 
that—I don’t know if today I would 
have a beautiful healthy son who is 
married and the pride of our lives. 

My daughter was also born pre-
mature, a similar circumstance, same 
thing—dedicated people, dedicated hos-
pital, quality care. 

I join in voting for this amendment, 
with the understanding that all of us at 
every stage of our life deserve that 
kind of quality care. In other words, if 
my friend were to expand it and say 
every human being deserves quality 
health care, deserves, when they are in 
the hospital, to be protected, I would 
join with him as well. That is what I 
think the larger bill does do. 

He believes it is necessary to single 
out infants. Fine. That is fine. 

Again, I say to my friend in the chair 
that we will be voting for this amend-
ment, I hope unanimously. If we have 
to have a recorded vote, that is fine. 
And we will state that we feel very 
strongly that every person deserves 
protection from this health care sys-
tem and that this Patients’ Bill of 
Rights should give us all the care that 
we deserve and all the care our families 
deserve, regardless of whether we are a 
helpless newborn baby or whether we 
are an elderly person who is fighting 
and struggling against illness. 

If 100 people vote for this amend-
ment, which I think will be the case, 
then 100 people should vote for the Pa-
tients’ Bill of Rights because it will af-
ford the families of those vulnerable 
infants and all of us the protections 
that we need against HMOs that often-
times put dollar signs ahead of our 
vital signs. That is wrong to do. Some 
of these babies are born into families 
who don’t have a lot of money, who 
don’t have a lot of power, who are 
going against HMOs where the CEO 
makes hundreds of millions of dollars. 
But they say: Gee, we are not going to 
give that little baby the care he needs. 

I had a case I talked about on the 
floor where a child was denied a medi-
cine. She was 3 years old and had can-
cer. It was $54 for the medicine and the 
HMO denied that medicine. That child 
suffered so with nausea and all the 
rest, while the head of that HMO, be-
cause of a huge merger—and I asked 
my staff to check this because I could 
hardly believe it—made $800 million in 
the course of that merger. But they de-
nied a drug to a little baby suffering 
from cancer—$54. 

I heard my colleagues on the other 
side—some of them against this bill— 
say: We can’t legislate by anecdote. 
Well, I have to tell you, when you hear 
one story, and then another and an-
other, from people you never heard of, 
and you hold hearings and the people 
come out and tell the stories, then we 
know there is a need to pass this Pa-
tients’ Bill of Rights. So I would vote 
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for this to protect the infants, and then 
I will vote to protect everyone in this 
country because everyone deserves pro-
tection from HMOs who put their bot-
tom line ahead of people’s health. 

The PRESIDING OFFICER (Mrs. 
FEINSTEIN). The Senator from Massa-
chusetts is recognized. 

Mr. KENNEDY. Madam President, I 
am going to urge the Senate to accept 
the amendment tomorrow. I think we 
have had a good discussion about it. I 
hope that we will move ahead and ac-
cept it. I am prepared, when the Sen-
ators yield the time or use the time, to 
do that. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SANTORUM. Madam President, I 
thank the Senator from California for 
her comments and support of this 
amendment. 

I ask for the yeas and nays on the 
amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 

AMENDMENT NO. 846 
Mr. NICKLES. Mr. President, I send 

an amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from Oklahoma [Mr. NICK-

LES], for himself and Mr. ENSIGN, proposes an 
amendment numbered 846. 

Mr. NICKLES. Madam President, I 
ask unanimous consent that further 
reading of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To apply the bill to plans main-

tained pursuant to collective bargaining 
agreements beginning on the general effec-
tive date) 
Beginning on page 173, strike line 19 and 

all that follows through line 14 on page 174, 
and insert the following: 

(2) TREATMENT OF COLLECTIVE BARGAINING 
AGREEMENTS.—The amendments made by 
sections 201(a), 301, 302, and 303 (and title I 
insofar as it relates to such sections) shall 
apply to group health plans maintained pur-
suant to one or more collective bargaining 
agreements between employee representa-
tives and one or more employers beginning 
on the general effective date. 

Mr. NICKLES. Madam. President, I 
will be brief. I hope this amendment 
can be agreed to. In the underlying bill 
on page 173, it has ‘‘effective dates’’ for 
implementation of the legislation. The 
effective date for everybody, all plans 
in America, is by October 1, 2002. So 
that is when all the plans in America 
will have to comply with this bill. 
They will have to have the patient pro-
tections in line, the appeals process, 
the liability sections—all are man-
dated to be effective by October 1 next 
year. That is about 14 months from 
now. 

If you continue reading on page 173, 
you find out that the plans that are 
covered by collective bargaining agree-
ments are exempt. They are exempt 
from the legislation. It says they 
‘‘shall not apply to plan years begin-
ning before the later of—(A) the date 
on which the last collective bargaining 
agreements relating to the plan termi-
nates.’’ 

Some of these plans may not termi-
nate for months. Some may not termi-
nate for years. As a matter of fact, 
looking at a couple of examples, one is 
the Plumbers and Pipefitters Union, 
with 2,200 employees, has a 128-month 
contract. It doesn’t expire until 2010. 
The International Union of Electric 
Workers, with 1,800 employees, has a 
148-month contract that doesn’t expire 
until the year 2007. I could go on and 
on. There are lots of examples. 

The point is that there are about 30 
million lives that would be exempt 
from this bill for years. If we are going 
to make it apply to everybody else in 
the private sector, I think we should 
make it apply for collective bargaining 
plans as well. 

There is also something else that is 
troubling to me. It says it would not 
apply until the plan terminates, and 
then the language says if they adopt 
these patient protections, that still 
doesn’t count as a plan termination, a 
collective bargaining agreement termi-
nation. So, in effect, even though a 
plan adopts it, it hasn’t terminated 
and, therefore, it is still not covered or 
enforced by the terms of this bill. I find 
that troubling. I also am troubled by 
the fact that when it says ‘‘relating to 
the plan terminates,’’ a lot of plans or 
contracts don’t terminate. They are re-
negotiated. So they never get to termi-
nation. They are actually renegotiated 
and extended. That is well and good. 
That means there is peace and har-
mony and no labor shortages and so on. 

My point is that it is very important 
for us not to be exempting 30 million 
workers who happen to be in collective 
bargaining agreements from the pro-
tections in these plans. If we are going 
to give these protections to 170 million 
workers in the private sector, in that 
170 million are included 30 million who 
happen to be members of a collective 
bargaining agreement. They should 
have the patient protections that Con-
gress is in the process of determining 
which are so vital for everybody else in 
the private sector. They should not be 
exempt because they happen to be 
members of the collective bargaining 
unit. We are asking every other plan in 
America to comply by October 1. Why 
would we not ask members of collec-
tive bargaining agreements to also 
comply? Why should we have them 
have different expiration dates, some 
of which might be 5, 10 years, or even 
longer? 

Maybe this is an oversight, a mistake 
from a previous drafting; but, clearly, 

if these are such valued protections 
that we want to extend them to the 
private sector, we should certainly ex-
tend them to members of collective 
bargaining agreements as well. 

I urge my colleagues to support this 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized. 

Mr. KENNEDY. I yield myself 5 min-
utes. 

Madam President, I direct my col-
leagues’ attention to the lines 15 and 16 
on page 173. They talk about ‘‘for plan 
years.’’ That is an art of words that ap-
plies to insurance companies, and it 
says, ‘‘beginning on or after’’ plan 
years. As we know, the insurance 
starts generally at the first of every 
year. So with regard to insurance com-
panies, the Senator is completely 
wrong. This does not apply for insur-
ance companies because there are ex-
isting contracts. 

We have heard a great deal in this de-
bate about the sanctity of the HMO 
contract and how we are not going to 
permit—in terms of the standards for 
the treatment of patients—they are 
going to be tied completely to the con-
tract. I don’t know how many hours I 
listened to that. Now we see that we 
are respecting the contract in insur-
ance and we expect the same—to re-
spect the contract in terms of collec-
tive bargaining. It is simple as that. 

This is boilerplate, Madam President. 
We did this in the HIPAA program, and 
there was no row about it at that time. 
People understood. There was a normal 
transition, and we didn’t have objec-
tions at that particular time. So that 
is what we have done here. There are 
existing contracts in insurance, and we 
take it to the next time when the in-
surance plans are going to be imple-
mented. There are existing collective 
bargaining agreements. We are going 
to take it at the next time when they 
are going to be renegotiated because of 
the respect for the existing contracts. 

So what is sauce for the goose should 
be sauce for the gander, Madam Presi-
dent, particularly when we are listen-
ing to so much about the importance of 
contracts and that we ought not inter-
fere with them, even if it is going to be 
as a matter of medical necessity, and 
that we are going to be bound by them 
because they are so important and sa-
cred. There is a sanctity of the con-
tracts. 

I listened to that for 5 hours, and now 
we find out in the final hours of this 
that, oh no, that is not true regarding 
collective bargaining. We are going to 
interfere with ongoing collective bar-
gaining agreements. That just doesn’t 
make sense. This is what we have done 
at other times. It says insurance, gen-
erally, at the start of a year—some are 
longer and they will be respected in 
that way just as we do regarding col-
lective bargaining. I hope this amend-
ment will not be accepted. 
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Mr. NICKLES. Madam President, I 

appreciate my colleague’s statement, 
but I totally disagree. Some of us have 
argued for contract sanctity, but we 
haven’t been totally successful, I might 
add. Almost all those contracts would 
begin, if not by October 1, certainly by 
January 1 of the year 2003. So maybe 
there are a few more months. But 
under collective bargaining agree-
ments, if you read the language on 
page 174, it is not until the contract or 
the agreement terminates. And then 
the second part of it says that even if 
they comply, it shall not count as a 
termination. 

You could have collective bargaining 
agreements exempt under this provi-
sion indefinitely for 12 years. They 
may never terminate the agreement. 
They may continue rolling it over, so 
it is never terminated. It might be re-
adjusted; it might be renegotiated; but 
it is never terminated. Are we going to 
take 30 million Americans and say: 
You are not covered by these patient 
protections? 

Some of these contracts will last 10 
years, 15 years. The average contract I 
was looking at had a schedule of 5 to 6 
years. One I mentioned does not expire 
until the year 2010. If they renegotiate 
it between now and next year, the du-
ration of the contract will be exempt. 
We are telling everybody else in the 
private sector: Get your act in order, 
and by the end of next year you have to 
have these new patient protections, oh, 
unless you are a member of a collective 
bargaining agreement. 

This is not the only exemption we 
found. We did not cover Federal em-
ployees. Maybe I will have an amend-
ment dealing with Federal employees. 
All these great patient protections do 
not apply to Federal employees. They 
do not apply to Medicare. They do not 
apply to Indians in our hospitals. They 
do not apply to veterans. 

These are patient protections that 
are so important for the country, but 
we do not give them to publicly funded 
plans; we only do it for private sector 
plans. 

What about unfunded mandates? 
What about union plans, collective bar-
gaining? We leave them out. We leave 
out Government plans; we leave out 
union plans; but it is fine we are going 
to hit the private sector. Unions, this 
does not apply for the duration of your 
collective bargaining agreement, and if 
it does not terminate, you are never 
covered. 

I think that is a serious mistake, so 
I urge my colleagues to support the 
amendment. 

I thank my friend and colleague from 
Nevada for his support of the amend-
ment as well. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Madam President, 
the Senator ought to read page 174 be-
cause this language is very clear, pre-

cise, and exact. It does not permit what 
he just said it permitted, and that is 
the rollovers. It just does not permit it. 

The Senator can state it, and he can 
misrepresent it, which he just has, but 
it is not the fact. On line 5, it says: ‘‘re-
lating to the plan terminates,’’ and 
that is when it ends. That is when it 
has to be implemented. 

This idea that it can roll over and 
over, for 10, 15 years, is not what the 
legislation says. The fact is, with in-
surance, many start in January, many 
others start in July. We have tried to 
say when that contract plan year, 
which is a term of art that refers to 
when that insurance transitions, we 
will implement it at that time, and the 
same should be true with the collective 
bargaining agreements. 

I would think the overwhelming ma-
jority of the workers and employers 
would be eager to get these protec-
tions. We are going to find out many 
will work out arrangements so they get 
the protections even earlier. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. NICKLES. I yield to the Senator 
from Nevada such time as he desires. 

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized. 

Mr. ENSIGN. Madam President, I 
have a story that was told by the jun-
ior Senator from North Dakota on the 
Senate floor the other day. It is about 
a young man, Christopher Thomas Roe, 
who is from Nevada. He was attending 
Durango High School and was diag-
nosed with acute lymphocytic leu-
kemia. As anybody who has had a child 
with that terrible disease knows, some-
times the treatments are not very suc-
cessful. 

During the course of his treatment, 
the doctors were recommending a cer-
tain type of experimental treatment, 
and as we have heard throughout this 
bill, sometimes that experimental 
treatment has to be had at a certain 
time of treatment, and waiting for its 
approval sometimes leads to that 
treatment not being able to be given to 
that patient. That is exactly what hap-
pened to Christopher Thomas Roe. He 
was not able to receive this type of a 
treatment in a timely manner. 

His father is a school district em-
ployee in the State of Nevada. He is 
not a teacher, but he is an employee of 
the school district. There is an em-
ployee trust fund that has been set up 
to provide health insurance to school 
district employees. Based on our dis-
cussions with the Department of 
Labor, this trust fund, because of the 
way it was set up, would not be covered 
under the provisions of this bill. 

Similarly, the 30 million people Sen-
ator NICKLES is talking about who deal 
with collective bargaining agreements 
are not covered adequately under this 
bill. If we are going to say to other peo-
ple that they deserve these rights, we 
believe that people who are in unions 
deserve the same patient protections. 

These patient protections right now 
do not just deal with lawsuits, they 
deal with provisions that everybody 
agrees with in the bill: The right of a 
woman to choose an OB/GYN as her 
primary doctor; the right of a family to 
say their children’s primary care doc-
tor is a pediatrician; the right to a rea-
sonable layman’s interpretation of 
whether emergency room care should 
be paid for when they have an emer-
gency. 

These patient protections we believe 
are very important to give not only to 
the 170 million people who are covered 
by the underlying bill, but also those 
who are covered in collective bar-
gaining agreements. 

If there is tweaking of the language 
that needs to happen with this amend-
ment, then let’s tweak the language. 
The bottom line is this is not an anti- 
union agreement. This amendment 
says we want union workers to have 
the same rights as other people. 

I would think the other side of the 
aisle, who are generally in favor of 
union workers, would be on our side on 
this amendment. If the other side 
thinks this amendment needs a little 
tweaking, maybe we can do that, but 
right now as we read the bill, as we 
have had some of the legal experts look 
at the bill, collective bargaining agree-
ments would supersede and not allow 
union workers who are covered under 
those collective bargaining agreements 
to be covered under this Patients’ Bill 
of Rights. 

I urge our colleagues to work with us 
and to make sure those union workers 
get the same protections as other peo-
ple in America are going to receive. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts. 
Mr. KENNEDY. Madam President, 

how much time do I have? 
The PRESIDING OFFICER. Six min-

utes. 
Mr. KENNEDY. I did not understand, 

did the Senator say that public em-
ployees were not covered? Does he un-
derstand that to be the case? 

Mr. NICKLES. The Senator is cor-
rect. Federal employees are not cov-
ered by the underlying McCain-Ken-
nedy bill. 

Mr. KENNEDY. I understand he was 
talking about teachers in Nevada; pub-
lic employees is the example he gave. I 
find this enormously interesting be-
cause both Senators voted for the Col-
lins amendment that excluded 139 mil-
lion Americans. They only included 56 
million. They were going to have the 
protections. The others were going to 
be dependent upon whether the States 
actually moved ahead and passed the 
various protections. 

One of the groups that was left out of 
the Collins amendment was public em-
ployees, such as firefighters, school-
teachers, and others. We resisted that. 
No one has fought harder to make sure 
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we are going to have comprehensive 
coverage since day 1 of this program. 
Now we are being flyspecked because 
somehow there are some who, under 
certain circumstances, are going to 
come into these protections on a dif-
ferent calendar. 

Madam President, we have tried to 
include people who are going to have 
coverage from insurance. We are going 
to respect the contract. When those in-
surance contracts expire, whether it is 
in January, whether in July, the pro-
tections go into effect. The same is 
true of the collective bargaining agree-
ment. We have done that in other 
times. It has worked, and worked effec-
tively. As I say, I believe the con-
sumers, as well as employers—the em-
ployers from whom we have heard, and 
we have had many examples—indicate 
they cannot wait to get these protec-
tions in place. It isn’t that people will 
delay getting in; it will be because they 
want to get in and get in more quickly. 

The PRESIDING OFFICER. Leader 
time has expired. 

Mr. NICKLES. I ask unanimous con-
sent for 2 additional minutes. 

Mr. KENNEDY. Then I ask for 4, 2 
each side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. NICKLES. A couple comments. 
The average length of collective bar-
gaining agreements: 66 percent of col-
lective bargaining agreements with 
over 1,000 employees—that is over 1,200 
collective bargaining agreements—the 
average length is 3 to 5 years; 28 per-
cent are 5 to 6 years; an additional 7 
percent are 6 to 8 years. 

My point is these things last for 
years. People renegotiate their health 
care plan. Federal employees do this 
every year. Almost everybody does it 
every year. So for the health care plan 
for everybody else in the private sec-
tor, you have to comply by next Octo-
ber, 12 months from now, maybe even 
January of next year; you will have to 
comply. But if you are in a collective 
bargaining plan, you wait until the 
plan terminates. 

We asked the Department of Labor, 
does the plan terminate if renegotiated 
and rolled over? Not necessarily. 

In collective bargaining, you are 
talking about 30 million Americans 
who will not receive the so-called bene-
fits under this bill. That is a fact. 

Another fact: My colleague said we 
supported an amendment by Senator 
COLLINS that said let the States use 
their State protections. I strongly 
agree with that. That is a reason I will 
vote against the underlying bill, be-
cause I don’t think we should preempt 
States as the Kennedy-McCain bill 
does. I believe in that strongly. I know 
my friends and colleague from Massa-
chusetts have a different belief. We 
could debate that for hours. 

My point is, if the patient protec-
tions are so good—and I heard many 

sponsors say we should cover all Amer-
icans—the bill does not cover all Amer-
icans. As a result of the language we 
have been debating, collectively bar-
gaining agreements are exempt for 
years. The bill we are debating now 
does not cover public plans; it does not 
cover Medicaid; it does not cover Medi-
care; it does not cover public employ-
ees; it does not cover the military; it 
does not cover veterans; it does not 
cover Federal employees. 

We have control over Federal em-
ployees. If the patient protections are 
so good for the private sector, why not 
for collective bargaining plans as well? 

Mr. KENNEDY. Madam President, it 
is interesting to listen to my friend 
and colleague. The fact is, the last 
President, President Clinton, put those 
in through Executive orders to cover 
those because of the delay of the Re-
publican leadership in letting us get 
through this bill over the last 5 years. 
So rather than wait and wait and wait, 
we had a Democratic President put 
them into effect. 

Now if a collective bargaining unit or 
contract expires on October 2, they go 
in prior to the time of the insurance 
coverage. They will go in months ahead 
of the insurance. If the contract ex-
pires on October 5, that goes in before 
July of the next year. So they get more 
protections than those being covered 
by the insurance. 

This is just a way of saying if the 
contracts are out there, we are going 
to respect the termination of those 
contracts, whether it is in the insur-
ance or in collective bargaining. Evi-
dently, the Senator wants to use this 
as a device to punish some of their en-
emies, the unions in this case, to try to 
use the legislative process to do so. I 
hope we will reject that. 

Mr. NICKLES. I yield myself 5 min-
utes off the leader time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. NICKLES. I thank my friend, 
Senator BROWNBACK. I am the third 
Senator squeezed in front of him, and 
he has shown great patience. I will be 
brief. 

My colleague from Massachusetts 
said President Clinton gave these pro-
tections to Federal employees because 
he couldn’t wait for the Republican 
Congress to pass them. 

The facts are, Federal employees do 
not have patient protections that are 
nearly as expensive, as aggressive, as 
intrusive as we are getting ready to 
impose on the rest of the private sec-
tor. I may have an amendment tomor-
row to address that so we can save that 
for tomorrow’s debate. 

The patient protection that Presi-
dent Clinton passed is not nearly this 
big. Federal employees cannot sue 
their employer. When they have an ap-
peal process, they do not go to an inde-
pendent party; they go to OPM, Office 
of Personnel Management; they go to 

their employer. We do not do that in 
this bill. Maybe we will debate that to-
morrow. 

Finally, he said in collective bar-
gaining plans, they have to be covered 
when the plan terminates. My point is 
the plan can be renegotiated. You are 
talking years. Sixty-six percent of col-
lective bargaining plans are 3 to 5 
years. 

Then it says if they go ahead and im-
plement it, it is not counted as a plan 
termination; therefore, it is not effec-
tive. Let’s give union members the 
same protections we give all other pri-
vate sector employees. 

I thank my colleagues and my col-
league from Massachusetts and par-
ticularly my colleague from Kansas for 
his patience in allowing us to go for-
ward. 

Mr. KENNEDY. I am prepared to 
yield back the time. 

The PRESIDING OFFICER. All time 
is yielded back. 

Mr. NICKLES. Madam President, I 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The Sen-

ator from Kansas. 
AMENDMENT NO. 847 

Mr. BROWNBACK. I send an amend-
ment to the desk for immediate consid-
eration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Kansas [Mr. BROWNBACK] 

proposes an amendment numbered 847. 
Mr. BROWNBACK. I ask unanimous 

consent reading of the amendment be 
dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To prohibit human germline gene 

modification) 
At the end of the bill, add the following: 

TITLE—HUMAN-GERMLINE GENE 
MODIFICATION 

SEC. 01. SHORT TITLE. 
This title may be cited as the ‘‘Human 

Germline Gene Modification Prohibition Act 
of 2001’’. 
SEC. 02. FINDINGS. 

Congress makes the following findings: 
(1) Human Germline gene modification is 

not needed to save lives, or alleviate suf-
fering, of existing people. Its target popu-
lation is ‘‘prospective people’’ who have not 
been conceived. 

(2) The cultural impact of treating humans 
as biologically perfectible artifacts would be 
entirely negative. People who fall short of 
some technically achievable ideal would be 
seen as ‘‘damaged goods’’, while the stand-
ards for what is genetically desirable will be 
those of the society’s economically and po-
litically dominant groups. This will only in-
crease prejudices and discrimination in a so-
ciety where too many such prejudices al-
ready exist. 

(3) There is no way to be accountable to 
those in future generations who are harmed 
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or stigmatized by wrongful or unsuccessful 
human germline modifications of themselves 
or their ancestors. 

(4) The negative effects of human germline 
manipulation would not be fully known for 
generations, if ever, meaning that countless 
people will have been exposed to harm prob-
ably often fatal as the result of only a few 
instances of germline manipulations. 

(5) All people have the right to have been 
conceived, gestated, and born without ge-
netic manipulation. 
SEC. 03. PROHIBITION ON HUMAN GERMLINE 

GENE MODIFICIATION. 
(a) IN GENERAL.—Title 18, United States 

Code, is amended by inserting after chapter 
15, the following: 

‘‘CHAPTER 16—GERMLINE GENE 
MODIFICATION 

‘‘Sec. 
‘‘301. Definitions 
‘‘302. Prohibition on germline 

gene manipulation. 
‘‘§ 301. Definitions 

‘‘In this chapter: 
‘‘(1) HUMAN GERMLINE GENE MODIFICA-

TION.—The term ‘human germline gene ma-
nipulation’ means the intentional modifica-
tion of DNA in any human cell (including 
human eggs, sperm, fertilized eggs, zygotes, 
blastocysts, embryos, or any precursor cells 
that will differentiate into gametes or can be 
manipulated to do so) for the purpose of pro-
ducing a genetic change which can be passed 
on to future individuals, including inserting, 
deleting or altering DNA from any source, 
and in any form, such as nuclei, chro-
mosomes, nuclear, mitochondrial, and syn-
thetic DNA. The term does not include any 
modification of cells that are not a part of 
and will not be used to create human em-
bryos. Nor does it include the change of DNA 
involved in the normal process of sexual re-
production. 

‘‘(2) HUMAN HAPLOID CELL.—The term 
‘haploid cell’ means a cell that contains only 
a single copy of each of the human chro-
mosomes, such as eggs, sperm, and their pre-
cursors. 

‘‘(3) SOMATIC CELL.—The term ‘somatic 
cell’ means a diploid cell (having two sets of 
the chromosomes of almost all body cells) 
obtained or derived from a living or de-
creased human body at any stage of develop-
ment. Somatic cells are diploid cells that are 
not precursors of either eggs or sperm. A ge-
netic modification of somatic cells is there-
fore not germline genetic modification. 

Rule of Construction: Nothing in this Act 
is intended to limit somatic cell gene ther-
apy, or to effect research involving human 
pluripotent stem cells. 
‘‘§ 302. Prohibition on germline gene modi-

fication 
‘‘(a) IN GENERAL.—It shall be unlawful for 

any person or entity, public or private, in or 
affecting interstate commerce— 

‘‘(1) to perform or attempt to perform 
human germline gene modification; 

‘‘(2) to intentionally participate in an at-
tempt to perform human germline gene 
modification; or 

‘‘(3) to ship or receive the product of 
human germline gene modification for any 
purpose. 

‘‘(b) IMPORTATION.—It shall be unlawful for 
any person or entity, public or private, to 
import the product of human germline gene 
modification for any purpose. 

‘‘(c) PENALTIES— 
‘‘(1) IN GENERAL.—Any person or entity 

that is convicted of violating any provision 
of this section shall be fined under this sec-

tion or imprisoned not more than 10 years, or 
both. 

‘‘(2) CIVIL PENALTY.—Any person or entity 
that is convicted of violating any provision 
of this section shall be subject to, in the case 
of a violation that involves the derivation of 
a pecuniary gain, a civil penalty of not less 
than $1,000,000 and not more than an amount 
equal to the amount of the gross gain mul-
tiple by 2, if that amount is greater than 
$1,000,000.’’. 

(b) CLERICAL AMENDMENT.—The table of 
chapters for part I of title 18, United States 
Code, is amended by inserting after the item 
relating to chapter 15 the following: 
‘‘16 Germline Gene Modification ........ 301’’. 

Mr. BROWNBACK. Madam President, 
I rise today to offer an amendment to 
the Patients’ Bill of Rights. This 
amendment is about human germline 
gene modification. That is a long way 
of saying—and I will go into this for a 
period of time—stopping people from 
attempting to modify the human spe-
cies with outside genetic material. It 
may seem strange. It happens in live-
stock, genetically modified organisms. 
Some people are researching and dis-
cussing doing this within the human 
species to create better people. I think 
it should be stopped, prohibited, re-
moved. 

I looked for a better vehicle for this 
amendment, for another bill that was a 
closer fit. It is a medical issue on the 
medical front. If we get an agreement 
that I get a freestanding bill, I will do 
it that way. Having not been able to do 
that, we offer it as an amendment now. 

My amendment prohibits human 
germline gene modification. What is 
that? Technically, it is the process by 
which the DNA of an individual is per-
manently changed in such a way that 
it permanently affects his or her off-
spring. Normally this is a DNA modi-
fication in either the egg or the sperm 
within the human species, so when 
they combine, that genetic modifica-
tion is carried in that person and in fu-
ture organisms, in future people. So it 
starts at this single stage, the egg or 
the sperm, molded together and multi-
plied in future generations. 

This is not about genetic therapy; it 
is not about stem cell research; it is 
not about human cloning. All those are 
other issues for another day that do 
need to be considered but not here. My 
amendment in no way hinders genetic 
therapy or other medical interventions 
that treat patients suffering from dis-
eases. 

My amendment is about eugenics. 
For those not familiar, that is the 
process or means of race improvement 
previously tried by many diabolical 
methods or schemes, generally looked 
at as restrictions of mating, of so- 
called superior people together, and 
now being attempted, talked about, 
pressed forward by adding genetic ma-
terial of humans from outside the spe-
cies. 

This is ugly stuff, and it should be 
stopped. It is about what we as a soci-
ety are willing to allow and not to 

allow. The issue of germline genetic 
modification is about our ability to 
create designer babies, choose eye 
color, height, or IQ. I offer this amend-
ment, well aware that many of my col-
leagues understandably may be un-
aware of these so-called advances being 
made in the field of biotechnology and 
the impact those advances will inevi-
tably have on the human race. 

I come from an agricultural back-
ground. I used to be a Secretary of Ag-
riculture in Kansas. These are things 
we commonly do now in plants, and we 
are having research done extensively in 
animals. People are talking about 
bringing some of the same technology 
to humans. It has to be stopped and 
should be stopped. 

Many of the advances promise great 
achievement for mankind and a better-
ment of human conditions. Some of the 
advancements in biotechnology do not. 
Human germline gene manipulation is 
one of those. It is one of those advances 
discussed mostly in theoretical terms 
until recently. More disturbingly, it is 
the realization of the age-old quest to 
design better people. Germline gene 
manipulation is the summit of the eu-
genics movement. One of the groups we 
have consulted with prior to preparing 
this amendment is a group chaired by 
Claire Nader, the sister of former Pres-
idential candidate Ralph Nader. It is a 
group she has been associated with, the 
Council for Responsible Genetics. They 
are unequivocally opposed to human 
germline gene modification. 

The Council states this: 
We strongly oppose the use of germline 

gene modifications in humans. 

They continue: 
Today, public discussion in favor of influ-

encing the genetic constitution of future 
generations has gained new respectability 
with the increased possibility for interven-
tion. Although it is once again espoused by 
individuals with a variety of political per-
spectives, modern eugenic programs are now 
defended as driven by individual need, 
choice. But the doctrine of social advance-
ment through biological perfectibility under-
lying the new eugenics is even more potent 
than the older version. Its supporting data 
seem more scientifically sophisticated and 
the alignment between the state, through its 
support of the market and the individual ex-
ercising so-called free choice, is unprece-
dented. 

The Council goes on to state further: 
These considerations make the social and 

ethical problems raised by germline gene 
modification very different from those raised 
by genetic manipulations, that target cer-
tain nonreproductive deficiencies in organs 
of patients, again in somatic cell gene modi-
fication. 

As the Council states in very clear 
terms: 

The underlying political philosophy of 
those who support germline gene modifica-
tion has been sanitized with new terms, but 
is in reality the same old eugenic message 
with which the 20th century was deeply and 
direly afflicted. In numerous conversations 
that I have had with Dr. Francis Collins, who 
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heads the National Human Genome Research 
Institute here in Washington, who has had a 
fantastic report that was out last year on 
the Human Genome Project, reported out a 
beautiful array of the complexity of the ge-
netic structure in each and every one of our 
10 trillion cells and if we printed out that ge-
netic structure and had it in front of us, it 
would be a stack of paper 100 feet taller than 
the Washington monument. 

We have talked about the beauty of 
the human genome and also talked 
about the potential for problems in its 
manipulation, as that could be carried 
onto future humans. 

Madam President, human germline 
gene modification is not needed to save 
lives or alleviate suffering of existing 
people. Its target population is pro-
spective people who have not been con-
ceived. The cultural impact of treating 
humans as biologically perfectible arti-
facts would be entirely negative. Peo-
ple who fall short of some technically 
achievable ideal would be seen as dam-
aged goods, while the standards for 
what is genetically desirable would be 
those of the society’s economically and 
politically dominant group. We have 
heard these themes before. This will 
only increase prejudices and discrimi-
nation in a society which already has 
too many of these. 

There is no way to be accountable to 
those in the future generations who are 
going to be harmed or stigmatized by 
the wrongful or unsuccessful human 
germline gene modification of their an-
cestors. The negative effects of human 
germline modification would not be 
fully known for generations, if ever, 
meaning that countless people will 
have been exposed to harm, probably 
often fatal, as a result of only a few in-
stances of germline manipulations. 

All people have the right to be con-
ceived, gestated, and born without ge-
netic manipulation. Human germline 
gene manipulation will only serve to 
turn human beings into commodities 
with traits that are bought and sold, 
with attributes that are determined by 
technicians, and parents who want to 
exert genetic tyranny over their off-
spring. This is a step too far. This is 
grossly unethical for it to happen. I 
urge the Senate to adopt my amend-
ment to prohibit it once and for all. 

Again I put forward, in layman’s 
terms, what this is about. This is about 
getting and adding outside genetic ma-
terial into the human species, whether 
it be plant—tomato—or animal—chick-
en—from a tree somewhere that a 
snippet of genetic material would be 
added in, at the egg or the sperm level. 
Once added in there, when the union 
occurred it would be in that human and 
also then passed on to future genera-
tions. That is what we are talking 
about here. It is not about any sort of 
gene therapy or any of the other issues. 
It is not about cloning either, which is 
the identical replication. This is add-
ing in the outside genetic material. 

I think everybody would look at this 
and say that is not a road we want to 

go down. Yet some people today are 
contemplating doing this. 

I want to add a couple of other 
points. The European Council on Bio-
medics has stated its opposition to this 
human germline gene modification. I 
think the civilized world really needs 
to step up right now, before people get 
going and moving forward, saying: We 
could make people taller. We could 
make people live longer by this modi-
fication. We found a gene line in trees 
that we could put in earlier, to the 
human species, and cause this to hap-
pen. We have a way to manipulate or 
change this—without knowing in any 
way down in future generations what 
this impact is. 

We can send a strong, clear signal at 
this point in time that we want noth-
ing to do with this, that this is wrong, 
this is eugenics, this is the height of 
eugenics, and it should not take place. 
The Europeans are moving that way. 
We should as well as much of the rest 
of the civilized world, and say we want 
no part of this, and we can do that with 
a clear, I hope unanimous, vote of the 
Senate, saying this is wrong. 

I know people differ on some of these 
other biotechnology issues, such as 
cloning. That is left for another day. 
The language in this bill is clear, spe-
cific; it is easy to understand. We may 
have differences on some of the other 
issues we may get into over a period of 
time, but this is one, as I have searched 
around, where there is a broad coali-
tion, left and right, that says yes, this 
one should be banned. That is why we 
worked closely with Ms. Nader’s group, 
consulted with biotechnology groups, 
who were saying: Yes, this is not a 
place we should be going either. Here is 
a place we can stop this. 

This is the only vehicle I could see 
where there was some connection 
bringing this up. If we could do it on a 
freestanding bill at some time on the 
floor, I would be happy to do that, but 
absent that, I would like to get this 
considered on this bill. 

I yield the floor. I don’t know that 
there is a time agreement on this 
amendment. Is that correct? 

The PRESIDING OFFICER. There is 
a time agreement. There is 1 hour 
evenly divided. 

Mr. BROWNBACK. Thank you, 
Madam President. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Madam President, I 
want to express a great deal of respect 
for my friend and colleague for his con-
cern and interest in a great variety of 
different public policy issues, and also 
their ethical implications. He studies 
these issues. He is concerned about 
them. He brings them into the public 
debate and discussion. We always listen 
with great interest to his presentations 
on these matters because he has given 
this a great deal of thought. 

Even so, I must rise to oppose this 
amendment. I can understand the good 

Senator’s frustration that we do not 
have a real opportunity to have the 
kind of debate on a freestanding bill 
that could give the Senate the benefit 
of a good discussion on this issue. Un-
fortunately, we are here at 20 minutes 
of 10. There are just a few of us here at 
this time, and we will only have a few 
minutes tomorrow to deal with an 
issue of enormous importance and con-
sequence. 

Millions of American children are 
born with deadly diseases such as cys-
tic fibrosis and muscular dystrophy 
that result from flaws in the DNA code. 
One of the most promising ways to 
cure these afflictions is to correct 
these DNA errors using gene therapy. 
If these flaws could be corrected before 
birth, millions of children could live 
their entire lives free of the debili-
tating symptoms of cruel genetic dis-
orders. 

Yet the Brownback amendment 
would ban any attempt to cure chil-
dren of deadly disorders such as cystic 
fibrosis and muscular dystrophy by 
correcting their DNA flaws before 
birth. 

It even goes so far as to imprison 
doctors who try to save their lives and 
relieve their suffering. 

The Brownback amendment is op-
posed by a wide range of organizations 
representing patients, doctors, sci-
entists, and the biotechnology indus-
try. They know this amendment would 
have a chilling effect on the biomedical 
research that gives hope to millions of 
Americans at risk for genetic diseases. 

The amendment is so broad that it 
will criminalize several promising 
areas of biomedical research, even in-
cluding gene therapy in adults. 

This important, complex topic de-
serves a thoughtful and measured re-
sponse, and not the indiscriminate pro-
hibition that the Brownback amend-
ment proposes. 

The American people do not support 
the sweeping prohibitions that the 
Brownback amendment would impose. 

A recent study funded by the NIH 
conducted by the University of Michi-
gan found that 65 percent of the public 
opposed a ban on prenatal gene ther-
apy, and only one in five of those sup-
port such a ban. 

There are great numbers of genetic 
diseases, and there are great numbers 
of inherited diseases. Those that come 
to mind quickly are cystic fibrosis and 
muscular dystrophy, Tay-Sachs, 
Cooley’s disease, and many others in 
the cystic fibrosis area. 

It is basically an issue involving a 
single gene. That is also true in mus-
cular dystrophy. 

Just think if we were able to get to 
the point where a parent would be able 
to see the alteration of that gene so 
that the child that was going to be 
born would be free from muscular dys-
trophy or from cystic fibrosis by alter-
ing the DNA. 
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We can easily understand where the 

language that is included may not be 
the purpose of the Senator, but cer-
tainly the language I think is suffi-
ciently vague as to prohibit some 
promising research. 

At this time, I think this is a matter 
of enormous importance. I don’t think 
we really ought to be dealing with this 
issue on this bill. 

I can understand the Senator’s frus-
tration in not being able to have the 
debate in the Senate and to hear the 
different views on this issue. But I be-
lieve we ought to defeat the amend-
ment for now, have additional review 
and study and hearings, and that we 
ought to then consider the various pub-
lic policy issues and the ethical issues 
that surround it. 

Mr. REID. Madam President, will the 
Senator yield? 

Mr. KENNEDY. Yes. 
Mr. REID. I would like to ask the 

Senator a question. A couple of years 
ago when I was chairman of the Demo-
cratic Policy Committee, one of the 
issues at the time was cloning, for lack 
of a better description. We had a lunch-
eon at the Democratic Policy Com-
mittee. This may not be directly in 
point, but it points up what the Sen-
ator is saying. This is a very complex 
issue. We need more time and medical 
expertise to respond to this. 

But the Senator will remember that 
we had a hematology professor from 
Harvard. We had the leading expert on 
gene therapy at NIH. The Senator will 
recall a number of things. The thing 
that is so vivid in my mind is the Har-
vard professor, who was of course a 
practicing physician, gave an example 
of how progress is being made in the 
medical field and in the areas that need 
more study. 

He said that a young woman with 
leukemia was referred to him. I do not 
know the scientific name nor the type 
of leukemia. He did the examination 
and looked at the information he had 
been given. 

The Senator will recall that the doc-
tor asked this young lady if she had a 
brother or sister. She said no. He said 
that right then he knew she was in big 
trouble. She probably couldn’t make it 
and would die. 

The next day, the Senator will recall, 
another teenager came in with leu-
kemia. It was the same process. He 
asked this young man if he had a 
brother or sister. He said no, and 
paused for a second. He said: I am a 
twin. The doctor said that he knew 
right then that the young man was 
going to live as long as anybody in this 
room because they could do a bone 
marrow transplant and regenerate 
those cells. 

I don’t fully understand what the 
Senator from Kansas is advocating 
with his amendment. I know he is can-
did and is well placed. I know after 
having listened to the woman from NIH 

and the professor from Harvard that I 
have great hope progress is being made 
on some of the most dreaded diseases 
that face especially children in Amer-
ica today. 

The Senator from Massachusetts and 
I know how well-intentioned the Sen-
ator from Kansas is. I think we should 
defeat this amendment and wait for a 
later day so we can have more oppor-
tunity to examine this more closely. 

The Senator remembers that meeting 
in the room right down the hall here? 

Mr. KENNEDY. I do remember. All of 
us as Members of this body get a 
chance to go out to NIH and visit with 
the researchers and listen, watch, and 
hear about those extraordinary, dedi-
cated men and women who are dealing 
with so much of the cutting edge re-
search. 

I think we want to make sure that we 
are very careful in the steps we are 
going to take that in some way would 
inhibit research. There are obviously 
strong ethical issues which we con-
stantly have to examine and consider. 

But I am very much concerned about 
the kind of prohibition that this type 
of amendment would include. 

I want to make it clear that the 
amendment that the Senator from 
Kansas puts forward does not ban 
cloning, but it would ban similar cut-
ting edge research. 

That is what our concern is and why 
we will oppose it tomorrow. 

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. Madam President, 
I would like to correct some mis-
calculation with the Senator from Mas-
sachusetts. I want to read from the 
amendment because he represented a 
couple of examples that we specifically 
state in the bill we are not prohibiting. 

On page 4 of the amendment under 
‘‘construction,’’ it states specifically 
that: 

Nothing in this Act is intended to limit so-
matic cell gene therapy, or to effect research 
involving human pluripotent stem cells. 

This somatic cell gene therapy is 
what you are talking about where you 
have already the sperm and egg, and 
you have a full chromosome. That is 
where you may want to make changes, 
and that is where the research is fo-
cused. Now they can deal with some of 
the dreaded diseases the Senator from 
Massachusetts says we should rightly 
try to deal with. I agree that we 
should. 

We specifically added that. We cov-
ered that point the Senator raised and 
about which he has concern because we 
don’t want to impact that area. We 
talk about this on page 3. It says: 

The term ‘‘human germline gene modifica-
tion’’ means the intentional modification of 
DNA in any human cell for the purpose of 
producing a genetic change which can be 
passed on to future individuals. 

In this amendment we are saying: Do 
we really want to change the human 

species without knowing what the im-
pact is going to be down the road? 
Maybe we have a shot at changing this 
one, but what is it going to do to the 
next generation, the second one, the 
third one, the fourth one, and after 
that? 

I also point out to the good Senator 
who has worked tirelessly to get this 
bill through to passage—I appreciate 
both his work and the work of the Sen-
ator from Nevada on just continuing to 
press forward. They have done a very 
good job. But I point out to them that 
we have significant limitations on 
doing this to animals. Right now, if 
you wanted to take a fish and put a to-
mato germline in it, or something from 
a tomato gene—actually this is being 
done—this is a heavily regulated area 
by FDA, and the USDA, as well it 
should be. My goodness, do we want to 
get super fish out here that could swim 
and do things and take over a whole 
area of species? They are actually con-
cerned. It may sound scientific, like 
this is just off the wall. But this is hap-
pening today. 

We have these deep concerns within 
our society. You do not have to listen 
to me. The Senator from California 
knows what is taking place this week 
in southern California. People are 
deeply concerned about this being done 
with animals and plants. 

All I am talking about with this 
amendment is to say, the careful thing 
for us to do right now is to prohibit it 
in humans. 

As the Senator from Massachusetts 
knows, in any future legislative session 
we can remove that prohibition. We 
could do that next year. But wouldn’t 
the careful, thoughtful thing be to say 
right now: ‘‘We don’t want to modify 
the human species’’? It has no regula-
tion, no limitation, no review on it 
today. People are out there doing these 
things. 

Wouldn’t the really thoughtful posi-
tion be that we should stop this be-
cause we don’t know its impact down 
the road—stop this now—and then, if 
the researchers really convince us this 
is the right thing to do, we can open it 
back up? I think we open up an incred-
ible Pandora’s box if we allow this un-
regulated area of human experimen-
tation to continue at this time. And 
that is what is being defended here. 

I think this should give us some 
thoughtful consideration. This is lim-
ited in its drafting. We have worked 
with a number of groups on its draft-
ing. It is very specific. This has to do 
with it being passed down to future 
generations. This is something that we 
should prohibit at this time. 

Madam President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts. 
Mr. KENNEDY. Madam President, 

there are several organizations that 
draw different conclusions about the 
Senator’s amendment. You have the 
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Biotechnology Industry Organization 
that says: 

Unfortunately, the Brownback amendment 
reaches far beyond germ line gene modifica-
tion. It attempts to regulate genetic re-
search—a complex and dynamic field of 
science that holds great potential for pa-
tients with serious and often life-threatening 
illnesses. 

And from the Association of Amer-
ican Medical Colleges: 

Much more troubling, however, the amend-
ment reaches far beyond germ line therapy. 
Taken on its face, the amendment would pro-
hibit other areas of research into gene ther-
apy as well. 

I ask unanimous consent an analysis 
be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

MEMORANDUM 

JUNE 28, 2001. 
To: Michael Werner, Esquire, BIO Bioethics 

Counsel. 
From: Edward L. Korwek, Ph.D., J.D. 
Re: Some Initial Comments/Analysis of the 

Brownback Amendment. 
The Brownback Amendment is poorly 

worded and confusing as to its precise cov-
erage. It uses a variety of scientific terms 
and other complex language both to prohibit 
and allow certain gene modification activi-
ties. Many of the sentences are composed of 
language that is incorrect or ambiguous 
from a scientific standpoint. A determina-
tion needs to be made of what each sentence 
of the Amendment is intended to accomplish. 

As to a few of the important definitions, 
the term ‘‘somatic cell’’ is defined in pro-
posed section 301(3) of Chapter 16, as ‘‘a 
diploid cell (having two sets of the chro-
mosomes of almost all body cells) obtained 
or derived from a living or deceased human 
body at any stage of development.’’ What 
does ‘‘of almost all body cells’’ mean? Is this 
an oblique reference to the haploid nature of 
human sex cells, i.e., sperm and eggs? Also, 
why is it important to describe in such con-
fusing detail from where the cells are derived 
(in contrast to simply saying, for example, a 
somatic cell is a human diploid cell)? From 
a scientific standpoint, the definition of a so-
matic cell is not dependent on whether the 
cell is from living or dead human beings. 
More importantly, as to this human source 
issue, when does a ‘‘human body’’ exist such 
that its status as ‘‘living’’ or ‘‘dead’’ or its 
‘‘stages of development’’ become relevant 
criteria for determining what is a ‘‘somatic 
cell.’’ 

Similarly, the definition of ‘‘human 
germline modification,’’ especially the first 
sentence, is very convoluted. The first sen-
tence states: 

‘‘The term ‘human germline gene modifica-
tion’ means the intentional modification of 
DNA of any human cell (including human 
eggs, sperm, fertilized eggs (i.e., embryos, or 
any early cells that will differentiate into 
gametes or can be manipulated to do so) for 
the purpose of producing a genetic change 
which can be passed on to future individuals, 
including DNA from any source, and in any 
form, such as nuclei, chromosomes, nuclear, 
mitochondrial, and synthetic DNA.’’ 

Among other problems, which of the exam-
ples listed are ‘‘sources’’ or ‘‘forms’’ of DNA 
and why does it matter? Moreover, the sen-
tence ends by referring to ‘‘including DNA 
from any source, and in any form, such as 
nuclei, chromosomes, nuclear, mitochon-

drial, and synthetic DNA.’’ To what part of 
the first sentence defining ‘‘human germline 
modification’’ is this language referring? 
Does the last sentence of the definition, 
‘‘Nor does it include the change of DNA in-
volved in the normal process of sexual repro-
duction’’ prohibit in vitro fertilization? Does 
any other part of the Amendment prohibit or 
allow in vitro fertilization? What genetic 
technologies does ‘‘normal’’ cover, if any? 

Similarly, the second sentence in the defi-
nition, stating what is not covered by the 
definition of ‘‘human germline modifica-
tion,’’ contains three ‘‘not’’ words, leaving 
the reader to decipher what exactly is ‘‘not’’ 
‘‘human germline modification’’: ‘‘The term 
does not include any modification of cells 
that are not a part of and will not be used to 
construct human embryos’’ (emphasis 
added). Also, what is an ‘‘embryo’’ for pur-
poses of this Amendment and what does 
‘‘part of’’ mean? Are (fertilized) sex cells 
‘‘part of’’ an embryo? 

These and other problems leave the bill 
unsupportable in its current form. Due to 
this imprecision, the amendment’s impact is 
unclear and seemingly far reaching. 

Mr. KENNEDY. Madam President, a 
memorandum by Hogan & Hartson 
says: 

The Brownback Amendment is . . . con-
fusing as to its precise coverage. It uses a va-
riety of scientific terms and other complex 
language both to prohibit and allow certain 
gene modification activities. 

And it gives a several-page analysis 
of this. 

The fact is, as I understand it, there 
is a moratorium now at NIH. NIH does 
not permit any of the research in 
transferring of the materials in terms 
of genes at the present time. 

I just mention quickly, on page 3 of 
the amendment, on lines 10 and 11, it 
talks about ‘‘for the purpose of pro-
ducing a genetic change which can be 
passed on to future individuals . . .’’ 
That ought to be a matter of concern 
to parents because that is an area of 
very great potential in terms of par-
ents who have the gene—in terms of 
cystic fibrosis, muscular dystrophy—in 
trying to impact that kind of DNA so 
that they will not pass this on. Yet this 
is talking about restricting the re-
search for ‘‘producing a genetic change 
which can be passed on to future indi-
viduals . . .’’ That very area is a mat-
ter of enormous importance and con-
sequence. 

I know the Senator has given this a 
lot of thought. It is enormously impor-
tant. I respect him for it. I know that 
he revisits these issues continuously. 
We will look forward to continuing to 
work with him. I know he is incredibly 
concerned about the broad areas of eth-
ical issues. In those areas of ethical 
concerns there are no simple, easy an-
swers. There is enormous division, sig-
nificant divisions, in many different 
areas. 

But it does seem to me that in the 
time that we have available to consider 
this, and on this particular legislation, 
and with the very strong opposition of 
the research community generally, 
that it would be unwise for us to add 
this at this time to the legislation. 

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. Madam President, 
I would just note once more for my col-
leagues that the area of genetic manip-
ulation, germline therapy, is regulated 
in animals and in plants but is com-
pletely unregulated—there is nothing 
on it—in humans. 

Is that a responsible way for us to 
go? There is nothing on it. If we want 
to do it right now on the human spe-
cies in the United States, go ahead, 
fine. If you want to do that, release 
that into us, into the human species, 
fine, go ahead. If you want to do it in 
fish, we have a series of hoops that you 
have to jump through and filings that 
you have to make and limitations on 
where this can take place all up and 
down, everywhere. But for humans, 
fine. I guess if we are going to eat it, 
we are concerned about it. But if it is 
one of us, OK. 

I have deep respect for the Senator 
from Massachusetts. He is very 
thoughtful and one of the most produc-
tive Members of this body, probably in 
the history of this body. But I would 
really seriously ask him to look at this 
area. Is this something we want to do 
in this society? This is not only tech-
nically or theoretically feasible today; 
it can be done today. It has been done 
in the animal line for years now. This 
has been going on for 10 years-plus, 15 
years in animals. The genetic lineup in 
animals versus humans is not that 
much different. Totally unregulated, 
no limitations—go ahead and do it in 
humans, not in cattle. 

I would hope we could at least get 
some agreement that this is going to 
be further considered sometime during 
this legislative session. If we want 
more limited language, I am more than 
happy to work with individuals in 
drafting more limited language. If 
there is concern about gene therapy on 
it, I am willing to draft it as tight as 
they want to on gene therapy. That 
would be just fine by me. But to let 
this go on now, you are inviting people 
to step up. If we need to work with the 
groups the Senator listed to draft it 
more tightly, I am happy to do that. 

This is a serious matter. We have 
more and more people in the streets 
protesting about this very thing. I 
think we should wake up on that par-
ticular point, if nothing else. We saw 
the protest that took place in Seattle. 
We saw what it did to the World Trade 
talks. That was on food. We are seeing 
what is taking place in the Bio-
technology Expo in Southern Cali-
fornia right now. That is on humans. 

This issue is not going away. It is 
something that we are going to have to 
confront. I would hope and I would 
think we would be far wiser to do it 
sooner rather than later. I am happy to 
work with anybody on drafting the lan-
guage to see that that takes place. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 
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Mr. KENNEDY. I will include the 

regulations which are in existence now. 
I ask unanimous consent they be print-
ed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From pages 90–92—NIH Guidelines for Re-
search Involving Recombinant DNA Mol-
ecules] 
Appendix K–VII–K. Pathogen. A pathogen 

is any microbiological agent or eukaryotic 
cell containing sufficient genetic informa-
tion, which upon expression of such informa-
tion, is capable of producing disease in 
healthy people, plants, or animals. 

Appendix K–VII–L. Physical Barrier. A 
physical barrier is considered any equip-
ment, facilities, or devices (e.g., fermentors, 
factories, filters, thermal oxidizers) which 
are designed to achieve containment. 

Appendix K–VII–M. Release. Release is the 
discharge of a microbiological agent or 
eukaryotic cell from a containment system. 
Discharges can be incidental or accidental. 
Incidental releases are de minimis in nature; 
accidental releases may be de minimis in na-
ture. 
Appendix L. Gene Therapy Policy Con-

ferences (GTPCs) 
In order to enhance the depth and value of 

public discussion relevant to scientific, safe-
ty, social, and ethical implications of gene 
therapy research, the NIH Director will con-
vene GTPCs at regular intervals. As appro-
priate, the NIH Director may convene a 
GTPC in conjunction with a RAC meeting. 
GTPCs will be administered by NIH/OBA. 
Conference participation will not involve a 
standing committee membership but rather 
will offer the unique advantage of assem-
bling numerous participants who possess sig-
nificant scientific, ethical, and legal exper-
tise and/or interest that is directly applica-
ble to a specific gene therapy research issue. 
At least one member of RAC will serve as Co- 
chair of each GTPC and report the findings 
of each GTPC to RAC at its next scheduled 
meeting. The RAC representative for each 
GTPC will be chosen based on the partici-
pant’s area of expertise relative to the spe-
cific gene therapy research issue to be dis-
cussed. All RAC members will be invited to 
attend GTPCs. GTPCs will have representa-
tion from other Federal agencies, including 
FDA and OPRR. GTPCs will focus on broad 
overarching policy and scientific issues re-
lated to gene therapy research. Proposals for 
GTPC topics may be submitted by members 
of RAC, representatives of academia, indus-
try, patient and consumer advocacy organi-
zations, other Federal agencies professional 
scientific societies, and the general public. 
GTPC topics will not be limited to discussion 
of human applications of gene therapy re-
search, i.e., they may include basic research 
on the use of novel gene delivery vehicles, or 
novel applications of human gene transfer. 
The RAC, with the Director’s approval, will 
have the primary responsibility for planning 
GTPC agendas. GTPC findings will be trans-
mitted to the NIH Director and will be made 
publicly available. The NIH Director antici-
pates that this public policy forum will serve 
as a model for interagency communication 
and collaboration, concentrated expert dis-
cussion of novel scientific issues and their 
potential societal implications, and en-
hanced opportunity for public discussion of 
specific issues and potential impact of such 
applications on human health and the envi-
ronment. 

Appendix M. Points to Consider in the De-
sign and Submission of Protocols for the 
Transfer of Recombinant DNA Molecules 
into One or More Human Research Par-
ticipants (Points to Consider) 

Appendix M applies to research conducted 
at or sponsored by an institution that re-
ceives any support for recombinant DNA re-
search from NIH. Researchers not covered by 
the NIH Guidelines are encouraged to use 
Appendix M (see Section I–C, General Appli-
cability). 

The acceptability of human somatic cell 
gene therapy has been addressed in several 
public documents as well as in numerous 
academic studies. In November 1982, the 
President’s Commission for the Study of 
Ethical Problems in Medicine and Bio-
medical and Behavioral Research published a 
report, Splicing Life, which resulted from a 
two-year process of public deliberation and 
hearings. Upon release of that report, a U.S. 
House of Representatives subcommittee held 
three days of public hearings with witnesses 
from a wide range of fields from the bio-
medical and social sciences to theology, phi-
losophy, and law. In December 1984, the Of-
fice of Technology Assessment released a 
background paper, Human Gene Therapy, 
which concluded that civic, religious, sci-
entific, and medical groups have all accept-
ed, in principle, the appropriateness of gene 
therapy of somatic cells in humans for spe-
cific genetic diseases. Somatic cell gene 
therapy is seen as an extension of present 
methods of therapy that might be preferable 
to other technologies. In light of this public 
support, RAC is prepared to consider pro-
posals for somatic cell gene transfer. 

RAC will not at present entertain pro-
posals for germ line alterations but will con-
sider proposals involving somatic cell gene 
transfer. The purpose of somatic cell gene 
therapy is to treat an individual patient, 
e.g., by inserting a properly functioning gene 
into the subject’s somatic cells. Germ line 
alteration involves a specific attempt to in-
troduce genetic changes into the germ (re-
productive) cells of an individual, with the 
aim of changing the set of genes passed on to 
the individual’s offspring. 

The RAC continues to explore the issues 
raised by the potential of in utero gene 
transfer clinical research. However, the RAC 
concludes that, at present, it is premature to 
undertake any in utero gene transfer clinical 
trail. Significant additional preclinical and 
clinical studies addressing vector 
transduction efficacy, biodistribution, and 
toxicity are required before a human in 
utero gene transfer protocol can proceed. In 
addition, a more thorough understanding of 
the development of human organ systems, 
such as the immune and nervous systems, is 
needed to better define the potential efficacy 
and risks of human in utero gene transfer. 
Prerequisites for considering any specific 
human in utero gene transfer procedure in-
clude an understanding of the 
pathophysiology of the candidate disease and 
a demonstrable advantage to the in utero ap-
proach. Once the above criteria are met, the 
RAC would be willing to consider well 
rationalized human in utero gene transfer 
clinical trials. 

Research proposals involving the delib-
erate transfer of recombinant DNA, or DNA 
or RNA derived from recombinant DNA, into 
human subjects (human gene transfer) will 
be considered through a review process in-
volving both NIH/OBA and RAC. Investiga-
tors shall submit their relevant information 
on the proposed human gene transfer experi-
ments to NIH/OBA. Submission of human 

gene transfer protocols to NIH will be in the 
format described in Appendix M–1, Submis-
sion Requirements—Human Gene Transfer 
Experiments. Submission to NIH shall be for 
registration purposes and will ensure contin-
ued public access to relevant human gene 
transfer information conducted in compli-
ance with the NIH Guidelines. Investiga-
tional New Drug (IND) applications should 
be submitted to FDA in the format described 
in 21 CFR, Chapter 1, Subchapter D, Part 312, 
Subpart B, Section 23, IND Content and For-
mat. 

Institutional Biosafety Committee ap-
proval must be obtained from each institu-
tion at which recombinant DNA material 
will be administered to human subjects (as 
opposed to each institution involved in the 
production of vectors for human application 
and each institution at which there is ex 
vivo transduction of recombinant DNA mate-
rial into target cells for human application). 

Factors that may contribute to public dis-
cussion of an human gene transfer experi-
ment by RAC include: (i) new vectors/new 
gene delivery systems, (ii) new diseases, (iii) 
unique applications of gene transfer, and (iv) 
other issues considered to require further 
public discussion. Among the experiments 
that may be considered exempt from RAC 
discussion are those determined not to rep-
resent possible risk to human health or the 
environment. Full RAC review of an indi-
vidual human gene transfer experiment can 
be initiated by the NIH Director or rec-
ommended to the NIH Director by: (i) three 
or more RAC members, or (ii) other Federal 
agencies. An individual human gene transfer 
experiment that is recommended for full 
RAC review should represent novel charac-
teristics deserving of public discussion. If 
the Director, NIH, determines that an exper-
iment will undergo full RAC discussion, NIH/ 
OBA will immediately notify the Principal 
Investigator. RAC members may forward in-
dividual requests for additional information 
relevant to a specific protocol through NIH/ 
OBA to the Principal Investigator. In mak-
ing a determination whether an experiment 
is novel, and thus deserving of full RAC dis-
cussion, reviewers will examine the sci-
entific rationale, scientific context (relative 
to other proposals reviewed by RAC), wheth-
er the preliminary in vitro and in vivo safety 
data were obtained in appropriate models 
and are sufficient, and whether questions re-
lated to relevant social and ethical issues 
have been resolved. RAC recommendations 
on a specific human gene transfer experi-
ment shall be forwarded to the NIH Director, 
the Principal Investigator, the sponsoring 
institution, and other DHHA components, as 
appropriate. Relevant documentation will be 
included in the material for the RAC meet-
ing at which the experiment is scheduled to 
be discussed. RAC meetings will be open to 
the public except where trade secrets and 
proprietary information are reviewed (see 
Section IV–D–5, Protection of Proprietary 
Data). RAC prefers that information pro-
vided in response to Appendix M contain no 
proprietary data or trade secrets, enabling 
all aspects of the review to be open to the 
public. 

Note: Any application submitted to NIH/ 
OBA shall not be designated as ‘confiden-
tial;’ in its entirety. In the event that a 
sponsor determines that specific responses to 
one or more of the items described in Appen-
dix M should be considered as proprietary or 
trade secret, each item should be clearly 
identified as such. The cover letter (attached 
to the submitted material) shall: (1) clearly 

VerDate Aug 31 2005 15:01 Feb 22, 2007 Jkt 089102 PO 00000 Frm 00063 Fmt 0686 Sfmt 0634 E:\BR01\S28JN1.002 S28JN1rm
aj

et
te

 o
n 

P
R

O
D

1P
C

67
 w

ith
 B

O
U

N
D

 R
E

C
O

R
D



CONGRESSIONAL RECORD—SENATE 12361 June 28, 2001 
indicate that select portions of the applica-
tion contain information considered as pro-
prietary or trade secret, (2) a brief expla-
nation as to the reason that each of these 
items is determined proprietary or trade se-
cret. 

Public discussion of human gene transfer 
experiments (and access to relevant informa-
tion) shall serve to inform the public about 
the technical aspects of the proposals, mean-
ing and significance of the research, and sig-
nificant safety, social, and ethical implica-
tions of the research. RAC discussion is in-
tended to ensure safe and ethical conduct of 
gene therapy experiments and facilitate pub-
lic understanding of this novel area of bio-
medical research. 

In its evaluation of human gene transfer 
proposals, RAC will consider whether the de-
sign of such experiments offers adequate as-
surance that their consequences will not go 
beyond their purpose, which is the same as 
the traditional purpose of clinical investiga-
tion, namely, to protect the health and well 
being of human subjects being treated while 
at the same time gathering generalizable 
knowledge. Two possible undersirable con-
sequences of the transfer of recombinant 
DNA would be unintentional: (i) vertical 
transmission of genetic changes from an in-
dividual to his/her offspring, or (ii) hori-
zontal transmission of viral infection to 
other persons with whom the individual 
comes in contact. Accordingly, Appendices 
M–I through M–V request information that 
will enable RAC and NIB/OBA to assess the 
possibility that the proposed experiment(s) 
will inadvertently affect reproductive cells 
or lead to infection of other people (e.g., 
medical personnel or relatives). 

Appendix M will be considered for revisions 
as experience in evaluating proposals accu-
mulates and as new scientific developments 
occur. This review will be carried out peri-
odically as needed. 
Appendix M–I. Requirements for Protocol 

Submission, Review, and Reporting— 
Human Gene Transfer Experiments 

Appendix M–I–A. Requirements for Protocol 
Submission 

The following documentation must be sub-
mitted (see exemption in Appendix M–VI–A, 
Footnotes of Appendix M) in printed or elec-
tronic form to the: Office of Biotechnology 
Activities, National Institutes of Health, 
6705 Rockledge Drive, Suite 750, MSC 7985 Be-
thesda, MD. 20892–7985 (20817 for non-USPS 
mail), 301–496–9838, 301–496–9839 (fax), E-mail: 
rosenthg@od.nih.gov. NIH OBA will confirm 
receipt within three working days after re-
ceiving the submission. Investigators should 
contact OBA if they do not receive this con-
firmation. 

1. A cover letter on institutional letter-
head, signed by the Principal Investigator(s), 
that (1) acknowledge that the documentation 
submitted to NIH OBA compiles with the re-
quirements set forth in Appendix M–I–A, Re-
quirements for Protocol Submission: (2) 
identifies the Institutional Biosafety Com-
mittee (IBC) and Institutional Review Board 
(IRB) as the proposed clinical trial site(s) re-
sponsible for local review and approval of the 
protocol; and (3) acknowledges that no re-
search participant will be enrolled (see defi-
nition of enrollment in Section I–E–7) until 
the RAC review process has been completed 
(see Appendix M–I–B, RAC Review Require-
ments); IBC approval (from the clinical trial 
site) has been obtained; IRB approval has 
been obtained; and all applicable regulatory 
authorizations have been obtained. 

2. The scientific abstract. 
3. The non-technical abstract. 

4. The proposed clinical protocol, including 
tables, figures, and relevant manuscripts. 

5. Responses to Appendices M–II through 
M–V, Description of the Proposal, Informed 
Consent, Privacy and Confidentiality, and 
Special Issues. Responses to Appendices M–II 
through M–V may be provided either as an 
appendix to the clinical protocol or incor-
porated in the clinical protocol. If responses 
to Appendixes M–II through M–V are incor-
porated in the clinical protocol, each re-
sponse must refer to the appropriate Appen-
dix M–II through M–V. 

Mr. KENNEDY. Finally, the reason 
there is a moratorium is there isn’t 
reason to believe that this kind of re-
search is safe today. But it may very 
well be safe tomorrow or the next day. 
And the possibilities, as I say, are un-
limited. The action of the Senator may 
effectively close that window, close 
that door. I do not think that we ought 
to be in the position of doing that. So 
I have included the current state of the 
regulations that are in effect now in 
NIH and the reasons for those regula-
tions. 

Unless there is someone else who 
wants to speak on this—— 

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. Madam President, 
I would like to respond on that point as 
well. The FDA is saying they have au-
thority over this. One of the groups 
they are seeking to regulate is saying 
they do not have authority, and they 
are going to sue them to keep the FDA 
from regulating them. 

So regulations have been proposed, 
but it is a very open question about 
whether or not this applies to groups 
that are seeking to do this or seeking 
legal injunction prohibiting the FDA 
from regulating this. So we can put 
those on forward. 

The fact is, this has not been dealt 
with, and it is of utmost importance to 
people in this country and around the 
world, and it should be. This should not 
happen during our watch. 

The PRESIDING OFFICER. Does the 
Senator yield the remainder of his 
time? 

Mr. BROWNBACK. Madam President, 
I ask for the yeas and nays. 

The PRESIDING OFFICER. The yeas 
and nays have been requested. 

Is there a sufficient second? 
There is a sufficient second. 
The yeas and nays were ordered. 
Mr. BROWNBACK. Madam President, 

I yield back the remainder of my time. 
The PRESIDING OFFICER. Does the 

Senator from Massachusetts yield back 
his time? 

Mr. KENNEDY. I yield back the re-
mainder of my time. 

The PRESIDING OFFICER. Who 
seeks recognition? The Senator from 
Nevada is recognized. 

AMENDMENT NO. 849 
(Purpose: To provide for genetic 

nondiscrimination) 
Mr. ENSIGN. Madam President, I call 

up amendment No. 849 and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The senior assistant bill clerk read as 
follows: 

The Senator from Nevada [Mr. ENSIGN] 
proposes an amendment numbered 849. 

Mr. ENSIGN. Madam President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’) 

Mr. ENSIGN. Madam President, the 
amendment that I have proposed really 
is entitled the ‘‘protection against ge-
netic discrimination act.’’ The Senator 
from Massachusetts is one of the co-
sponsors of a bill that contains this 
particular amendment, along with 22 
other Senators. 

The mapping of the human genome is 
one of the most amazing scientific 
breakthroughs in recent history. Infor-
mation that is embedded in the genome 
holds the key to understanding the ill-
nesses and diseases that affect millions 
of people across the world every day. 

I would like to note, this has nothing 
to do with the amendment that Sen-
ator BROWNBACK just proposed. We 
want to keep the controversies sepa-
rate. What our amendment deals with 
is whether you can take this genetic 
information and use it to determine 
whether or not to provide health insur-
ance coverage. 

When the map of the human genome 
is completed, we will have all of the in-
formation that is contained in the 23 
pairs of chromosomes in the human 
body. This information will be instru-
mental for finding the cure for diseases 
such as breast cancer, cystic fibrosis, 
Alzheimer’s disease, and hundreds of 
other debilitating illnesses. 

However, this breakthrough also car-
ries great dangers. Current law does 
not provide any protections for individ-
uals to keep their own genetic informa-
tion private. Currently there is no law 
prohibiting a health plan from requir-
ing an applicant to provide genetic in-
formation prior to the approval for in-
surance. In other words, any individual 
with a genetic marker for a specific 
disease would most likely not be able 
to receive health insurance coverage 
for the treatment of that disease. 

A joint report by the Department of 
Labor, Department of Health and 
Human Services, the Equal Employ-
ment Opportunity Commission, and the 
Department of Justice summarized the 
various studies on discrimination based 
on genetic information and argued for 
the enactment of Federal legislation. 

The report stated that: 
Genetic predisposition or conditions can 

lead to work force discrimination, even in 
cases where workers are healthy and un-
likely to develop disease, or where the ge-
netic condition has no affect on the ability 
to perform work. 
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Because an individual’s genetic informa-

tion has implications for his or her family 
members and future generations, misuse of 
genetic information could have 
intergenerational effects that are broader 
than any individual incident of misuse. 

Dr. Francis Collins, the director of 
the National Human Genome Research 
Institute, has stated: 

While genetic information and genetic 
technology hold great promise for improving 
human health, they can always be used in 
ways that are fundamentally unjust. Genetic 
information can be used as the basis for in-
sidious discrimination. 

The misuse of genetic information has the 
potential to be, and is, a very serious prob-
lem both in terms of people’s access to em-
ployment and health insurance and the con-
tinued ability to undertake important ge-
netic research. 

This amendment takes the first step 
toward providing individuals with the 
protections they need for their indi-
vidual genetic information. 

This amendment, as I mentioned be-
fore, is part of a larger bill that Sen-
ator DASCHLE has introduced on this 
very same subject. Simply put, this 
amendment prohibits health insurance 
companies from using genetic informa-
tion when deciding whether or not to 
provide health insurance for an indi-
vidual. 

Insurance companies would not be 
able to use genetic information to deny 
an individual’s application for coverage 
or charge excessive premiums. 

Think about diseases such as Tay- 
Sachs, sickle-cell anemia, breast can-
cer, colon cancer, cystic fibrosis, and 
other diseases in which we have identi-
fied genes that predispose people to 
these diseases. Just think about how 
many Americans this affects now and 
will affect in the future as we discover 
new genes that predispose people to 
certain diseases. It is because of this 
that we must include this amendment 
if we are truly going to call this bill a 
Patients’ Bill of Rights. 

Madam President, my wife and I 
helped co-found the Breast Cancer Coa-
lition of Nevada. Many of the women 
who are actively involved in this won-
derful organization are breast cancer 
survivors or family members of women 
who have died from breast cancer. A 
wonderful friend of my wife and I, one 
of the most incredible women I have 
ever met, died in my wife’s arms sev-
eral years ago. She died of breast can-
cer. To think about women such as her 
who have had a gene identified, or 
maybe her daughter the same, to think 
about her someday being discriminated 
against getting health insurance is just 
unconscionable. 

I encourage all of my Senate col-
leagues, including the sponsors of the 
bill, to accept this amendment. It is 
the right thing to do. I urge its adop-
tion. 

I yield the floor. 
The PRESIDING OFFICER (Mr. CAR-

PER). The Senator from North Carolina. 

Mr. EDWARDS. Mr. President, we 
yield back the remainder of our time. 

Mr. ENSIGN. Mr. President, I ask for 
the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be. 
The yeas and nays were ordered. 
Mr. ENSIGN. Mr. President, I yield 

back the remainder of my time on this 
amendment. 

AMENDMENT NO. 848 
Mr. ENSIGN. Mr. President, I call up 

amendment No. 848 and ask for its im-
mediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Nevada [Mr. ENSIGN] 
proposes an amendment numbered 848. 

Mr. ENSIGN. Mr. President, I ask 
that further reading of the amendment 
be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(Purpose: To provide that health care profes-

sionals who provide pro bono medical serv-
ices to medically underserved or indigent 
individuals are immune from liability) 
At the end, add the following: 

SEC. ll. IMMUNITY. 
(a) IN GENERAL.—Notwithstanding any 

other provision of law, no health care profes-
sional shall be liable for the performance of, 
or the failure to perform, any duty in pro-
viding pro bono medical services to a medi-
cally underserved or indigent individual. 

(b) DEFINITIONS.—In this section: 
(1) HEALTH CARE PROFESSIONAL.—The term 

‘‘health care professional’’ has the meaning 
given the term in section 151. 

(2) MEDICALLY UNDERSERVED OR INDIGENT 
INDIVIDUAL.—The term ‘‘medically under-
served or indigent individual’’ means an in-
dividual that does not have health care cov-
erage under a group health plan, health in-
surance coverage, or any other health care 
coverage program, or who is unable to pay 
for the health care services that are provided 
to the individual. 

Mr. ENSIGN. Mr. President, this next 
amendment I am offering comes once 
again from personal experience. I have 
a very close friend, Dr. Tony Alamo. He 
is a few years younger than me, and is 
an internist in Las Vegas. Our parents 
have known each other for a long time. 
He graduated from USC medical 
school. I don’t know that I have ever 
seen anybody work harder. 

Internists today don’t make nearly 
the money that a lot of surgical spe-
cialists make, but the compassion that 
they have for their patients is just in-
credible. I remember a few years ago 
talking to him and what he had to tell 
me was amazing. As a practicing vet-
erinarian, we get to choose who we 
take, who we don’t take, and when 
they come into our offices. But as a 
physician, when he happens to be there 
treating another patient, if somebody 
comes in and he happens to be the at-
tending physician, he has to treat that 
person, regardless of whether they have 

insurance or no insurance, can pay or 
cannot pay. 

When he takes that person on as a 
patient, he cannot get rid of that pa-
tient. So he has to continue through 
the course of the disease, if he is in the 
hospital, has a heart condition, he has 
to continue regardless of whether he 
gets reimbursed or not. 

The purpose of my amendment is to 
say we want them to continue that 
kind of care, but if out of the goodness 
of their heart they are treating for 
free, we just want to eliminate the pos-
sibility that they can be sued for such 
a matter. 

We are looking at this as a situation 
that is similar to Good Samaritan 
laws. For example, when somebody 
stops on the side of the freeway be-
cause somebody is hurt and they don’t 
know exactly what to do but they want 
to help and they happen to do more 
harm than good, we have passed laws 
across the country that helps a Good 
Samaritan in that regard. 

The practice of medicine, as anybody 
who has practiced knows, whether it is 
veterinary medicine or human medi-
cine, is both an art and a science. As a 
matter of fact, it is more art than 
science. Things go wrong. Sometimes 
things go wrong that may look like 
malpractice. And sometimes it is some-
thing the doctor had nothing to do 
with, yet they can still be taken to 
court. 

Our amendment says that if health 
care professionals are going to do this, 
we want to protect those people from 
lawsuits. 

It seems to me that if somebody is 
providing something out of the good-
ness of their heart on a pro bono basis, 
they could not be sued. In fact, I would 
support a similar proposal that granted 
lawyers the same protection. If they 
are providing pro bono services, they 
could not be sued. I think if this was a 
lawyer’s bill of rights, we would in-
clude that as well. But this happens to 
be a Patients’ Bill of Rights, and for 
the physicians that are treating these 
patients, we want to make sure they 
are protected. 

We have spoken to Senator MCCAIN’s 
staff and, apparently, they think the 
language is acceptable. I think in the 
long run this is going to go a long way. 
I have spoken to Senator FRIST who, as 
many of you know, is a heart surgeon. 
He does volunteer work in clinics, both 
overseas and also here in the United 
States. He doesn’t get paid for these 
services. Yet, he has to maintain med-
ical malpractice insurance. He pays 
premiums out of his pocket each year 
so that if he gets sued, he is covered. 

This is probably the only amendment 
in this entire bill that actually will 
lower—it will only lower it slightly— 
the cost of health insurance. It would 
help lower both the cost of medical 
malpractice premiums and eventually 
the cost of coverage premiums for con-
sumers as well. 
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Mr. President, I don’t know if any-

body is going to oppose this amend-
ment. I can’t understand why they 
would. I would be more than happy to 
engage in a debate on this if anybody 
has a problem with it. 

I yield the floor at this time. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina is recognized. 
Mr. EDWARDS. First, I say to the 

Senator from Nevada that Senator 
Coverdell had a bill that he passed 
called the Volunteer Protection Act of 
1997. It specifically provides protection 
for volunteers, including physicians, 
who provide pro bono services. So I 
suggest to my colleague, I don’t know 
if he thinks there is a problem with 
that law or the way it is written. There 
is no way for me to know that based on 
this amendment. But a specific law al-
ready covers this subject matter. It 
was passed by the Senate and signed 
into law in 1997. So, first, I suggest 
that my colleague look at that law and 
make sure what he is concerned about 
is not covered by it. 

Second, this Bipartisan Patient Pro-
tection Act is about HMO reform. It is 
not about physician liability or the 
lack thereof—either of those. We would 
certainly have a problem with adding 
an amendment to this legislation that 
is not related to the issue of HMO re-
form. 

So I say to my colleague, again, un-
derstanding that we are just seeing his 
amendment, in fairness, I will be happy 
to talk with him about it, but those 
were my immediate concerns. There 
appears to be a law that already covers 
this subject matter. We would always 
be concerned, of course, even under 
those circumstances, about a health 
care provider who acted recklessly. I 
don’t know whether his amendment 
covers that or not. 

Third, the general issue of adding 
these kinds of provisions to an HMO re-
form bill, which is what this bill is 
about, would also be a concern. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. ENSIGN. First of all, physicians 

I have spoken to do not think the bill 
the Senator is talking about ade-
quately covers them. That is why they 
still have to carry medical malpractice 
insurance, similar to what Senator 
FRIST has to carry. My amendment 
would help lower the cost of this type 
of coverage, so we think this bill is 
necessary. I don’t understand—if this is 
already covered in law, why would it be 
a problem to include it to make sure 
we are saying to the courts that we ab-
solutely want to cover people who are 
providing pro bono services to the 
needy. 

Mr. EDWARDS. I say to my col-
league that if there is already a law in 
place that covers this issue, it seems as 
a matter of procedure that the appro-
priate thing to do would be to amend 

the already existing law that covers 
the subject matter, as opposed to add-
ing this measure to an HMO reform 
piece of legislation. 

So I guess, just as a matter of orderly 
process, that would make sense to me. 

Mr. ENSIGN. We have been looking 
for a vehicle to include this in. We have 
wanted to deal with this for some time. 
This is a Patients’ Bill of Rights, and I 
know it deals mostly with HMOs, but 
we are looking at our health care sys-
tem and providing rights to patients. 
This is part of the health care bill that 
I think appropriately should have an 
amendment such as this, simply be-
cause I don’t think there is any ques-
tion that we are driving up health care 
costs in this country. If anything can 
help drive down, even a small amount, 
the cost of health care, I think we 
should do it. 

If between now and tomorrow morn-
ing, if there is other language the Sen-
ator thinks we need to massage into 
our amendment, I would be more than 
happy to work with the Senator from 
North Carolina. But as it stands, we 
think this is an important amendment. 

Mr. EDWARDS. Mr. President, I say 
to my colleague, I appreciate his com-
ments. He and I are friends, and I 
would like to find a way to work on 
this. I will be happy to talk to him 
about this when we adjourn. 

Having said that, I continue to have 
a significant concern about raising an 
issue on the HMO reform bill that is 
not related to HMO reform. We have 
pretty consistently throughout this de-
bate opposed and defeated amendments 
unrelated to the coverage of this bill. 
There are obviously many subject mat-
ters that are related to the general 
area of health reform and health care. 
If we start adding amendments on all 
subjects of health care, we would never 
get this legislation completed and 
passed. I continue to have that con-
cern. 

I am happy to work with my col-
league and listen to his concerns and 
work on language, although at this mo-
ment this is an amendment we would 
be compelled to oppose. 

Mr. ENSIGN. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. REID. Mr. President, I ask unan-

imous consent that when the Senate 
resumes consideration of the Patients’ 
Bill of Rights on Friday, June 29, at 9 
a.m., the Senate proceed to vote in re-
lation to the following amendments, 
and it be disposed of in the following 
order, with no second-degree amend-
ments in order prior to the votes; fur-
ther, that there be 4 minutes of debate 
prior to each vote, and that the first 
rollcall vote be 15 minutes in length 
and subsequent rollcall votes be 10 
minutes in length. The order of the 

votes tomorrow morning would be: 
Santorum, DeWine, Grassley, Nickles, 
Brownback, Ensign No. 849, and Ensign 
No. 848. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. REID. I suggest the absence of a 

quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, I indicated 
earlier in this debate that I would com-
plete reading into the RECORD the 
names and titles of organizations that 
support the Patient Protection Act. 
Therefore the following is the final 
list: 

Gateway; Gateways for Youth and Fami-
lies in WA; George Junior Republic in Indi-
ana; Gibault; Girls and Town in NE; Good-
will-Hinckley Homes for Boys; Greenbrier 
Children’s Center; Growing Home in St. 
Paul, MN; Haddasah; Heart of America Fam-
ily Services; Hemochromatosis Foundation; 
Hereditary Colon Cancer Association; 
Highfields, Inc. in Onondaga, MI; Holy Fam-
ily Institute of Pittsburgh, PA; Home on the 
Range in Sentinel Butte in Sentinel Butte, 
ND; Hubert H. Humphrey, III—Former Min-
nesota Attorney General; Human Services, 
Inc.; IARCCA An Association of Children. 

Idaho Youth Ranch; Indiana United Meth-
odist Children; Infectious Disease Society of 
America; International Association of Psy-
chosocial Rehabilitation Services; Jackson- 
Feid Homes in VA; Jane Addams Hull House 
Association; Jeffrey Modell Foundation; 
Jewish Board of Family & Children in New 
York, NY; Jewish Community Services of 
South Florida; Jewish Family & Career Serv-
ices; Jewish Family & Children’s Service in 
TX; Jewish Family & Children’s Service in 
Minnetonka, MN; Jewish Family and Chil-
drens Services; Jewish Family and Commu-
nity Service; Jewish Family Service in Prov-
idence, RI; Jewish Family Service in Tea-
neck, NJ; Jewish Family Service in TX; Jew-
ish Family Service of Akron, OH; Jewish 
Family Services of Los Angeles; Julia 
Dyckman Andrus Memorial Children’s Cen-
ter in NY; June Burnett Institute. 

Kemmerer Village; Kentucky United Meth-
odist Homes; KidsPeace National Centers, 
Inc. in PA; Lakeside, Kalamazoo, MI; La-
Salle School, Inc. in Albany, NY; League of 
Women Voters; Leake and Watts Services, 
Inc. in Yonkers, NY; Learning Disabilities of 
America; Lee and Beulah Moor Children’s 
Home in TX; Lupus Foundation of America; 
Lutheran Child & Family Service in Bay 
City, MI; Lutheran Child & Family Services; 
Lutheran Social Services of Wisconsin; 
Manisses Communications Group in RI; 
Maple Shade Youth & Family Services; 
Maryhurst, Inc.; Maryland Association of 
Resources for Families & Youth; Massachu-
setts Council of Family; Mental Fitness Cen-
ter; Mental Health Liaison Group; 
MentalHealth AMERICA, Inc.; Methodist 
Children’s Home in TX; Metropolitan Family 
Service of Portland, OR; Metropolitan Fam-
ily Services of Chicago. 

Michigan Federation of Private Child & 
Family Agencies; Mid-South Chapter of the 
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Paralyzed Veterans of America; Milton Her-
shey School in Hershey, PA; Missouri Bap-
tist Children’s Home; Missouri Coalition of 
Children’s Agencies; Missouri Girls Town; 
Mooseheart Child City and School; Morning 
Star Boys’ ranch in WA; Mountain Commu-
nity Resources; Namaqua Center; Natchez 
Children’s Home in Natchez MS; National Al-
liance for the Mentally Ill; National Associa-
tion for Rural Mental Health; National Asso-
ciation for the Advancement of Orthotics 
and Prosthetics; National Association of 
Children’s Hospitals; National Association of 
County Behavioral Health Directors; Na-
tional Association of Development Disabil-
ities Councils; National Association of Peo-
ple with AIDS; National Association of Pri-
vate School for Exceptional Children; Na-
tional Association of Private Special Edu-
cation Centers; National Association of Pro-
tection and Advocacy Systems; National As-
sociation of School Psychologists. 

National Association of Social Workers; 
National Association of Wholesaler-Distribu-
tors; National Black Women’s Health 
Project; National Breast Cancer Coalition; 
National Catholic Social Coalition; National 
Catholic Social Justice Lobby; National Col-
lege of Osteopathic Emergency Physicians; 
National Community Pharmacists Associa-
tion; National Consumers League; National 
Council for Community Behavioral Health; 
National Depressive and Manic-Depressive 
Association; National Down Syndrome Con-
gress; National Family Planning and Repro-
ductive Health Association; National Health 
Council; National Hemophilia Foundation; 
National Marfan Foundation; National Men-
tal Health Association; National Multiple 
Sclerosis Society; National Organization of 
Physicians Who Care; National Organization 
of State Association for Children in MD; Na-
tional Parent Network on Disabilities; Na-
tional Partnership for Women and Families; 
National Patient Advocate Foundation; Na-
tional Psoriasis. 

National Rehabilitation Association; Na-
tional Therapeutic Recreation Society; Na-
tional Transplant Action Committee; Na-
tional Women’s Health Network; Nation’s 
Voice on Mental Illness; Nazareth Children’s 
Home in Rockwell, NC; NETWORK; New 
Community Corporation in Newark, NJ; 
Newark Emergency Services for Families in 
New Jersey; NISH; Norris Adolescent Center 
in WI; Northeast Parent & Child Society in 
New York; Northern Virginia Family Serv-
ice; Northwest Chapter of the Paralyzed Vet-
erans of America; Northwest Children’s 
Home, Inc.; Northwood Children’s Services in 
Duluth, MN; Oak Grove Institute Founda-
tion; Oakland Family Services; Olive Crest 
Treatment Centers; Organization of Spe-
cialist in Emergency Medicine; Outcomes, 
Inc. in Albuquerque, NM; PA Alliance for 
Children and Families in Hummelstown, PA. 

Pacific Lodge Youth Services; Paget Foun-
dation; Pain Care Coalition; Palmer Home 
for Children in Columbus, MS; Paralyzed 
Veterans of America; Patient Access Coali-
tion; Patient Access to Responsible Care Al-
liance; Pediatric Orthopedic Society of 
North America; Pennsylvania Council of 
Children in Harrisburg, PA; Personal & Fam-
ily Counseling Service of New Philadelphia, 
OH; Philadelphia Health Management Cor-
poration in PA; Planned Parenthood Federa-
tion of America; Presbyterian Home for Chil-
dren; Provident Counseling, Inc. in St. Louis, 
MO; Rehabilitation Engineering and Assist-
ive Technology Society of North America; 
Religious Action Center of Reform Judaism; 
Research Institute for Independent Living; 
Riverbend Head Start & Family Service; 

Salem Children’s Home; Salvation Army 
Family Services; San Mar, Inc. of Boonsboro, 
MD; Scarsdale Edgemont Family Counsel in 
NY; School Social Work Association of 
America. 

Seattle Children’s Home in WA; Seedco/ 
Non-Profit Assistance; Service Net. Inc. in 
PA; Sheriffs Youth Programs of Minneapolis; 
Sipe’s Orchard Home in Conover, NC; 
Sjogren’s Syndrome Foundation; Society for 
Excellence in Eye care; Society for Women’s 
Health Research; Society of Cardiovascular 
& Interventional Radiology; Society of Ex-
cellence in Eye Care; Society of Gynecologic 
Oncologists; Society of Maternal-Fetal Medi-
cine; Southmountain Children’s Homes of 
America; St. Anne Institute of Albany, NY; 
St. Colman’s Home in Watervliet, NY; St. 
Joseph Children’s Home; St. Joseph’s Indian 
School in SD; St. Mary’s Home Home of Bea-
verton, OR; St. Vincent’s Services, Inc. of 
Brooklyn, NY; Starr Commonwealth; Sun-
beam Family Services of Oklahoma City, 
OK; Sunny Ridge Family Center. 

Tabor Children’s Services, Inc. of 
Doylestown, PA; Teen Rancyh, Inc. 
Marlette, MI; Texas Association of Leaders 
in Children & Family; Texas Medical Asso-
ciation; The Arc of the United States; The 
Bradley Center in PA; The Center for Fami-
lies, Inc.—Shreveport, LA; The Endocrine 
Society; The Family Center; The Hutton 
Settlement in WA; The Learning Disabilities 
of America; The Mechanicsburg Children’s 
Hoe of Mechanicsburg, PA; The Mill; The 
Omaha Home for Boys in NE; The Organiza-
tion of Specialists in Emergency Medicine; 
The Paget Foundation for Pagets’s Disease 
of Bone and Related Disorders; The Pressley 
Ridge Schools in PA; The Village Family 
Service Center in Fargo, ND; The Woodlands 
in Newark, OH; Third Way Center; Thornwell 
Home and School for Children in SC; Title II 
Community AIDS National Network. 

Tourette Syndrome; Tourette Syndrome 
Association; Treatment Access Expansion 
Project; Triangle Family Services in Ra-
leigh, NC; Tulsa Boys’ Home in Tulsa, OK; 
Turning Point Center; Uhlich Children’s 
Home; United Cerebral Palsy Association; 
United Community & Family Service; United 
Methodist Children’s Home; United Ostomy 
Association; United Methodists Children’s 
Home; US Public Interest Research Group; 
Vera Lloyd Presbyterian Home & Family 
Services in AR; Vera Lloyd Presbyterian 
Home; Verdugo Mental Health Center; Vil-
lage for Families & Children; Virginia Home 
for Boys; Webster-Cantrell Hall; Whaley 
Children’s Center; Wisconsin Association of 
Family and Children; Wisconsin Paralyzed 
Veterans of America; Woodland Hills in Du-
luth, MN; Yellowstone Boys and Girls Ranch 
in Billings, MT; Youth Haven, Inc.; Youth 
Service Bureau; and YWCA of Northeast 
Louisiana. 

Mrs. FEINSTEIN. Mr. President, I 
rise today in support of the Bipartisan 
Patient Protection Act of 2001. Put 
simply, I believe this is a good bill. 

If the Senate approves this bill, we 
could offer health care protections to 
all 190 million Americans in private 
health plans within a week. It’s that 
simple. 

Congress has a duty to pass a com-
prehensive Patients’ Bill of Rights to 
make HMOs accountable to patients, 
and to ensure less HMO interference 
with medical decision making. We need 
to ensure, for example, access to emer-
gency rooms, specialists, and clinical 

trials. Patients should be able to go to 
the emergency room closest to their 
home in the event of a medical emer-
gency. This bill does just that. 

Each day, 10,000 physicians see pa-
tients harmed because a health plan 
has refused services. Patients and doc-
tors feel that getting quality care is a 
constant battle. It is time for this to 
stop. And the time is now. 

Each day we wait to approve a com-
prehensive Patients’ Bill of Rights, 
35,000 patients are denied access to the 
speciality care they need to manage or 
diagnose their illness. 

I want to read to you a heart-wrench-
ing letter I received from a California 
mother who has had difficultly getting 
her health plan to approve medically 
necessary services for her disabled 
daughter. 

I believe this letter really highlights 
the humane reasons Congress must 
enact a strong Patients’ Bill of Rights 
this year. This mother writes: 

My daughter is a total-care patient. She 
was in a terrible car accident approximately 
14 years ago and sustained brain stem inju-
ries and is a quadriplegic. I chose to keep her 
at home. Her licensed care coverage is to be 
24-hour care. In the past two years, her in-
surance company has unilaterally cut back 
on her nursing care to 5.5 hours a day. 

This is one of many unilateral decisions 
the insurance provider has made regarding 
her care—disregarding her doctor’s and other 
medical providers’ assessments. 

I, as her mother and conservator, who is 
not trained in medical practices or care, am 
expected to cover the remainder of the 18.5 
hours a day. This has caused me to quit my 
job, file bankruptcy, and most importantly, 
it has seriously affected my health. 

I am a senior citizen and am not supposed 
to lift, however, because of the practices of 
the insurance company, I have no choice. I 
cannot tell you when I last had a full night’s 
sleep in the past several years. 

The insurance company not only cut back 
on her nursing care, they stopped approving 
her therapy which included physical, speech, 
and occupational. 

I received a letter from her current insur-
ance carrier stating that she was considered 
to be a normal employee and in August of 
2001 all the aforementioned items would be 
stopped. 

This is not based on my daughter’s current 
doctor’s orders nor her needs. This is not 
based on an assessment from an independent 
medical establishment or by an experienced, 
licensed nurse that was selected by the in-
surance company for a complete assessment 
which supported the necessity of 24-hour 
nursing care. 

This decision is being made unilaterally by 
the insurance company officials. Is this what 
insurance companies can do to critically ill 
patients without any accountability or li-
ability on their part? 

I commend this mother for her com-
mitment to providing her daughter 
with the best care available. 

This letter highlights the importance 
of giving doctors the power to make 
medical decisions about coverage and 
care rather than the ‘‘green eye shade’’ 
of the insurance companies. 

I strongly believe that doctors should 
be making the medical decisions. This 
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bill includes several provisions to help 
physicians determine what is medi-
cally necessary and to prevent insur-
ance plans from defining medical ne-
cessity. 

These provisions are necessary be-
cause doctor after doctor has told me 
their ‘‘horror stories’’ of how plans try 
to arm twist, coerce, countermand, 
interfere with and even deny treat-
ments that they have determined are 
medically necessary and appropriate. 

The bill prohibits plans from pun-
ishing providers for advising patients 
about their options for medical treat-
ment. 

The bill also establishes, as the 
standard for review, that decisions 
should be made based on the medical 
condition of the patient and valid, rel-
evant scientific evidence and clinical 
evidence and expert opinion. 

It also requires internal and external 
reviews of appeals of medical necessity 
to be made by physicians with exper-
tise in the area of medicine being ap-
pealed. 

It requires reviewers in the inde-
pendent review process to be a physi-
cian or health care professional who is 
licensed and ‘‘typically treats the con-
dition, makes the diagnosis, or pro-
vides the type of treatment under re-
view.’’ 

On prescription drugs, the bill re-
quires plans to make exceptions to re-
strictive drug formularies for medical 
necessity, if prescribed by the treating 
physician. 

It is my hope that these provisions 
will give doctors and other providers 
the legal underpinnings they need to 
make the professional medical judg-
ments they are trained to make in 
their effort to give patients the best 
care possible. 

I also want to briefly speak to two 
other very important provisions in-
cluded in this bill: First, this bill pro-
vides coverage to all 190 Americans in 
private health plans. The competing 
bill in the Senate (Frist-Breaux) ex-
cludes approximately 20 million Ameri-
cans because they are enrolled in a 
self-insured State and local govern-
ment health plans. It is important we 
pass a bill that provides protections to 
all Americans. 

Second, I believe this bill offers a re-
sponsible approach to liability. 

Today, patients have few opportuni-
ties for recourse against the health 
plans that harm them. This is wrong. 

This bill gets rid of a health plan’s 
special privileges. A health plan would 
bear responsibility only if it makes a 
medical decision and the patient dies 
or is harmed as a result. 

Doctors and other health practi-
tioners are already held accountable 
for their mistakes under State law. If a 
‘‘green eye-shade’’ overrules a doctor’s 
medical judgement and harms a pa-
tient, the plan too should be held re-
sponsible. 

At the same time, this bill protects 
employers. If an employer does not 
make medical decisions, the employer 
can’t be held liable. It is that simple. 

This bill does not overturn or pre-
empt existing State liability laws. It 
specifically exempts doctors and hos-
pitals from new causes of action. These 
are reasonable provisions. In States 
like California that have strong pa-
tient protections there has not been an 
explosion of lawsuits. 

In fact, since the inception of Califor-
nia’s right-to-sue law in January 2001 
and the unlimited damage it provides 
for, there has not been a single lawsuit 
filed. 

Instead, HMOs appear to be deferring 
more to patients’ requests for treat-
ment, according to the first data to 
emerge from the State’s HMO regu-
lator. 

California has the longest history in 
managed care and the highest number 
of insured people in HMOs nationwide. 
Over 70 percent of Californians are en-
rolled in either a commercial HMO or a 
preferred provider organization, PPO. 
Approximately 20 million non-elderly 
Californians have access to health in-
surance through their job or privately 
purchase coverage. 

So for California, these protections 
are critical. 

Due in part to the high penetration 
of managed care, California’s health 
care system is on the verge of collapse. 
Resources are stretched to the limit 
and patients, as a result, are not get-
ting the services they need. 

For example, California’s capitation 
rate, the rate paid to doctors for treat-
ment, is one of the lowest in the Na-
tion. The average capitation rate in 
California reached its peak in 1993 at 
$45 per month. Last year, the rate 
dropped to $29 (PriceWaterhouse Coo-
pers). 

These low reimbursement rates un-
doubtedly impact quality of care and 
access to services. 

Many California hospitals and other 
health care providers have been forced 
to limit hours of operation and dis-
continue services. The burden to pro-
vide care is put on those that have re-
mained open, and many of these facili-
ties are now facing financial problems 
of their own. 

I know that California’s health care 
system is not unlike other systems 
across the country. The bottom line is 
that patients should not be the one’s 
made to suffer at the hands of a failing 
health care system. 

People pay monthly premiums. They 
expect their health insurance to be 
there when they need it. That is what 
insurance is. It insures against loss 
from an unforeseen illness or injury. 

But with HMOs today, the certainty 
of good health care is being seriously 
eroded. Many people feel that every 
time they need care, it is a tremendous 
hassle. 

The bottom line is that people feel 
they have to fight to get the quality 
care they have paid for. Americans are 
tired of jumping through hoops to get 
good care. 

People should not have to fight for 
their health care. They pay for it out 
of their monthly paycheck. It should 
be there for them when they need it. 

I would like to close with a very 
tragic story about a young, 16 year old 
girl from Irvine, California who did not 
get the care she needed from her HMO 
in a timely manner. I think her story 
provides a poignant summary of the 
problem with managed care providers. 
Unfortunately, her story does not have 
a happy ending. 

Serenity Silen was diagnosed with 
acute myeloid leukemia, or AML, in 
late February 1998. She had gone to her 
HMO four times, to four different HMO 
doctors, since the beginning of 1998. 
Each time she complained of the exact 
same symptoms, all of which could in-
dicate leukemia. 

Over the course of the four visits, 
Serenity’s condition was never diag-
nosed. Finally, in the middle of Feb-
ruary 1998, Serenity was taken to the 
emergency room of an out-of-network 
hospital because her mother was so 
frustrated with the care at their HMO. 

The emergency room doctor was the 
first doctor, in the five weeks since the 
symptoms arose, to order a complete 
blood count test. The blood count test 
indicated a dangerously high white 
blood cell count that was symptomatic 
of leukemia. With a much delayed di-
agnosis, Serenity’s leukemia was now 
going to be much more difficult to 
treat. 

Fed up with the HMO, Serenity’s par-
ents sought a second opinion from a 
highly recognized oncologist at an out- 
of-network hospital. Serenity was 
transferred to that hospital to be under 
the oncologist’s care. After being at 
the new hospital only a few days, Se-
renity explained to her parents that 
she did not realize how much pain she 
was in until the new hospital helped to 
take it away. After 21⁄2 months at the 
new hospital, Serenity died. The dis-
ease had not been diagnosed in time. 

I urge my colleagues to support this 
bill. Support this bill for the children 
like Serenity in your State. The con-
stituents who battle with their HMOs 
daily to get the quality care they need 
and deserve. Many of these patients are 
too sick to fight with their HMOs to 
get access to the services necessary to 
treat their illnesses. How many more 
lives are we going to have to lose to 
the HMO battle before Congress wises 
up and passes a Patients’ Bill of Rights 
that protects the patient? 

This bill has been a long time in the 
making. Let’s get it done this session. 
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